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Preface: Overview of Land and Resource Management in NWT

Introduction

ABOUT THE NWT BOARD FORUM

The purpose of the NWT Board Forum is to give organizations involvediinda planning,
environmental assessment, land and water regulation and resource manag@mepportunity
to learn from one another and to coordinate activities. The Forum is intended to iragand
maintain effective lines of communication between its members, resolvencon issues, and
share expertise. It also provides industry, government and other organizatibims structured
forum to engage and interact iZ $Z EQGdrianagement Boards.

The NWT Board Forum is made up of the Chairs of NWT resource management Boards and
}Juu]8S ¢ ¢« § u% C Etd }E]P]Jv o E]PZSe PE u vSe §}Jviru v P o v
the geographic areas covered by those agreements. Indigenous and Northern @&aada
(INAC), the Government of the Northwest Territories (GNWT), the Officee dlelyulator of Oil
and Gas Operations (OROGO) and the National Energy Board (NEB) also participdterumthe
as they share regulatory responsibilities in the NWT with the Boards and caemitt

The NWT Board Forum, in cooperation with the INAC Governance and Partnershigy Baan
used its collective interests to enhance the functioning of NWT Boards and teesriy
developing training programs, templates for strategic and business glad orientation
materials, including this Guide and associated training course, for Board/¢teamiembers.

For more informationhttp://www.nwtboardforum.com/

nwt board forum
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Preface: Overview of Land and Resource Management in NWT

BOARD FORUM TRAINING: ADMINISTRATIVE LAW

The purpose of this training course is to ensure that NWT Board Forum meaheistaff have
the knowledge and tools required to make effective and independeswtsions that meet the
requirements under administrative law.

Learning objectives:
By the end of this course, you will be able to:

x Describe the meaning and importance of administrative law and how itaekatCo
management Boards in the NWT

x Recall the three key principles of the duty to be fair and how they are incatgxinto
the work ofCamanagement Boards including how to distinguish bias and conflict of
interest to remain an impartial decision-maker

x  Apply knowledge and tools to make good decisiadmmscluding understanding the
application of the rules of evidence, using facts to make decisions, nmantg record
and writing effective decisions

X Serve as an effective and responsible Board member

Who is this for?

X Board members, Board staff, Government representatives, thoseviestoh land and
resource management Boards

Why is this important?

x Etd[€omanagement Boards are Administrative Tribunals, which means they must
abide by specific principles and procedures under administrativeBaard members
make important land and resource management decisions and with that comes a
number of responsibilities, including the duty to be fair.

X This Guide and associated course focuse8dministrative Law

Administrative Law materials for Board members and staff include:

x Administrative Law Reference Guide (this document)
X In-Person and Online Administrative Law Training

NWT Board Forum provides other training materials and courses on key topiRsdiat
members and staff throughout the year.

Comanagement Boards are Administrative Tribunals, which means they must

abide by specific principles and procedures under administratise.

NWT Board ForunAdministrative Law Reference Guide 6



Preface: Overview of Land and Resource Management in NWT

ABOUT THIS REFERENCE GUIDE

This Reference Guide provides an overview of administrative datvp@rtains to Boards and
committees involved in resource management in the NWT. It includes the basieptsmt
administrative law, and provides guidance to Board members on how to efédative decisions
that meet the requirements under administrative law.

The Guide can be used on its own and as a reference tool for theiaigsbtraining courses. The
Guide does not need to be read sequentially. It is broken down into twao peais:

PART l1lUnderstanding the Concepts of Administrative Law
PART 2Making Good Decisions
By the end of this course, you will be able to:

9 Describe themeaning and importance of administrative laand how itrelates to Co-
management Boards in the NWT

9 Recall the three key principles of the duty to be faind how they are incorporated
into the work of Co-management Boardsncluding how to distinguish bias and conflict
of interest to remain an impartial decision-maker

9 Apply knowledge and tools to make good decisionéncluding understanding the
application of the rules of evidence, using facts to make decisions, managing the
record and writing effective decisions

9 Serve as an effective and responsible Board member

Guide Legend

SYMBOL ‘ DESCRIPTION

—T—= Key term t Where you see a book, you will find a definition of a key term or
== important terms pertaining to the section you are reading.

O More information t Where you see a magnifying glass, you will find links to
‘ supporting materials and resources.

Important point t Where you see an exclamation point, you will find
information that is vital to your understanding of the subject matter.

As this Guide provides only an overview, links to supporting materials aodroes

are provided throughout the document. NWT Board Forum also provides auliti ‘
information on certain topics on its websitenyw.nwtboardforum.com and upon request.
Additional resources and training on specific topics within this Guide maleteloped in
the future by the NWT Board Forum.

NWT Board ForunAdministrative Law Reference Guide 7
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Preface: Overview of Land and Resource Management in NWT

CONTENTS OF THE AMMAW REFERENCE GUIDE

Chapter Description

Preface | Overview of Land and Resource Management in NWT

Part 1: Understanding the Concept of Administrative Law
1 Introduction to Administrative Law folCemanagement Boards in the
NWT

2 Tribunals and Jurisdiction

3 The Duty To Be Fair

4 The Impartial Decision-maker

Part 2: Making Good Decisions

5 Gathering and Working with Evidence

6 Making a Decision

7 Writing a Good Decision

8 Summary Review

This training has been developed by the following people and organization

Willms & Shier Environmental Lawyers LLP Stratos Inc.(Sustainability consultancy)
www.willmsshier.com www.stratos-sts.com

John Donihee Julie Pezzack
(613) 217-8521 / jdonihee@willmsshier.con (613) 241-1001 / jpezzack@stratos-sts.co

Charles Birchall Jane Porter
(613) 761-2424 / cbirchall@willmsshier.con (613) 241-1001 jporter@stratos-sts.com
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Preface: Overview of Land and Resource Management in NWT

Preface: Overview of Land

and Resource
Management in NWT

In the Northwest Territories, the negotiation of regional land claim agreements has resulted in
different types of land ownershiand an integrated and coordinated regulatory system of
land, water and resource management.

Learn more about land and resource management in the NWT and the governan

of NWTComanagement Boards by taking the NWT Bo&# E pBojard Orientation @
training course The Orientation Reference Guide and online course can be found here.‘
http://www.nwtboardforum.com/Board-forum/Board-forum-training/#orientation

NWT Board ForunAdministrative Law Reference Guide 9
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Preface: Overview of Land and Resource Management in NWT

BACKGROUND ON LAND CLAIMSMY

Land claim negotiations over the p& years have led to the creation of four distinct Land
Claim Agreements in the NWT, each with its own resource management system arse:tosfn
management institutions. The following settled land claims and @aiins under negotiation
exist in the NWT. Some areas within the NWT do not have settled land claims.

Settled In Process
X Inuvialuit Final Agreement x Dehcho
(1984) x Akaitcho
x ‘Al Z[]v Ju% E Z v-]. x  NWT Métis Nation
Claim Agreement (1992) X (Note: there is a separate process for tt
x Sahtu Dene and Métis Acho Dene Koe First Nation which was
Comprehensive Land Claim previously part of the Dehcho process)

Agreement (1993)
Xx ds] Z} >v o0 Jue v
government Agreement (2005)

By guaranteeing consultation and participation in the land and resource manageewgratory
system, modern treaties give Aboriginal groups in the NWT a significant sag,imiater and
environmental management. Through the signing of these agreements, mesackme into force

or were revised an€omanagement Boards and other management bodies were established or
were provided with additional authority over land, water and environméntanagement.

The intent of modern treaties is to clarify how renewable and non-renésvedsources will be
managed by different land owners, how and by whom resource developmiirievmanaged
and regulated, and how parties will work together when making decisidatereto the
resources of the NWT.

Modern treaties also include chapters on Economic Measures which ensuregaottaar things,
that governments proposing economic development programs within a region consult with
the governing body or bodies of that region.

In areas of the NWT where modern treaties have not yet beel Modern treaties give
E Z USZ E € }E]P]v oU }E ~Z]-8} Aboriginal groups in the
Treaties 8 and 11 in the southern part of the NWT and the NWT a significant say in

land, water and
environmental
management.

rights outlined in them are constitutionally recognized and
protected through Section 35 of theonstitution Actas are all
Aboriginal rights and treaties in Canada.

NWT Board ForunAdministrative Law Reference Guide 10



Preface: Overview of Land and Resource Management in NWT

x Land claim agreements are a fundamental underpinning of the integrate
resource management system
o0 Key principles of resource management that Board members pu
into practice are based on these lanoldim agreements
X The land and resource management system is set out in the land claimeageats
0 This is a fundamental difference from other jurisdictions. In NWT, these |
claim agreements dictate what is in the legislation.

KEY TERM

Comprehensive land claim agreemerase negotiated in areas of the country where Aboriginal
rights and title have not been addressed by historic treaties or other legahs, or where there
remains outstanding disagreement around the terms of those treaties.dmMiWT,
comprehensive land claim agreements are modern treaties between Aboriginahgr&€anada
and the territorial government. They are negotiated to deal with the uncertaintiels an
disagreements that exist around the original historic treaties. In areas wheredolistoric
treaty and a modern treaty exist, some rights from the historic treaty are maintainedg whil
others are exchanged for rights in the modern treaty. This is clearly described rimotthern
treaty. Agreements may also include provisions relating to Aboriginal self-goeatnor

provide for future negotiations of self-government.
Sourcehttps://www.aadnc-aandc.gc.ca/eng/1100100027668/1100100027669

[ Regions with settied land claims
[ Regions withaut settied land claims

Nunavut

British Columbia

Alberta

Saskalchewan

=~

Figure 1: Regions in the NWT with and without settled land claims

NWT Board ForunAdministrative Law Reference Guide 11
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Preface: Overview of Land and Resource Management in NWT

LANDANDRESOURCE MANAGEMENT IN THE NWT

The regulatory regime for land and resource management
in the NWT is very different from most of the regulatory
regimes in southern Canada. The regulatory regime
established in the NWT is part of a broader integrated
resource management system as defined in land claim
agreements and which involves Crown and private land
management, land use planning, permitting and licencing, |/
environmental assessment, and wildlife and renewable :
resource management.

There are two separate jurisdictions of land management
the NWT:

X  The Inuvialuit Settlement RegiofSR)nuvialuit Final
Agreement (1984(IFA)

X Mackenzie Valley Regioklackenzie Valley Resource
Management Ac{1998) (MVRMA)

The ISR and the Mackenzie Valley are governed by differeFigure 2: Map of NWT regiol
statutes and have establishéiimanagement Board®

perform regulatory, advisory, planning, and environmental assessmaeutifins related to
resource management.

There are two principles fundamental to the northern regulatory system for land
use management, as outlined in thilackenzie Valley Resource Management ACIO
(MVRMA) and thdnuvialuit Final Agreemen{IFA):

1. Integrated and coordinated system
{ The regulation of land, water and wildlife in the settlement area and in
adjacent areas should mordinated
{ Anintegrated system of land and water management should apply to the
Mackenzie Valley and the Inuvialuit Settlement Region

2. Based on the principles of co-management
{ Comanagementof resources between governments and Aboriginal group

NWT Board ForunAdministrative Law Reference Guide 12



Preface: Overview of Land and Resource Management in NWT

Integrated and Coordinated System

Land and resource management in the NWT is a web of interrelated areas.urmedn
categories to be considered are:

Land and resource ownership and access

Land use planning

Environmental assessment, land and water regulation, issuance of autthamiza
Wildlife and renewable resource management

powbdpR

*Inspection and enforcement is presently the responsibility of thaefal and territorial
governmens.

Ownership
and
Access

1

Wildlife and
Renewable <—| Land and Resources Land Use
Resource Planning
Management

'

Environmental
Assessment/Land and
Water Regulation
and Permitting

Figure 3: Overview of land and resource management in the NWT

NWT Board ForunAdministrative Law Reference Guide 13
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Comanagement

KEY TERMS:

Comanagement Co-management has come to mean institutional arrangements whereby
governments and Aboriginal groups (and sometimes other parties) enter into formal agneeme
specifying their respective rights, powers and obligations with refeedo the management and
allocation of resources in a particular area of crown lands and waters. (Source CRayaission
on Aboriginal Peoples, 1997)

Comanagement Boardsare comprised of members who are nominated or appointed by the
territorial, federal and Aboriginal governments and Land Claim beneficiariesh wiéans that
decision-making about land, resources and the environment is shared.

Comanagement in the Mackenzie Valley

In 1998, the MVRMA established a number of independent Boards that were désgne the
various stages of the environmental impact assessnregulatory and land use planning
processes. Although the federal government enacted this piece ofdégislit resulted from
land claim negotiations. This legislation gives Aboriginal people dfldekenzie Valley, NWa
greater say in resource development and management through the establistohent
independentCamanagement Board#\boriginal land claim organizations nominate half of the
Board members, and the federal and territorial governments nominate therdtlf of the
Board members.

Mackenzie Valley Resource Management Act (MVRMA)

TheMackenzie Valley Resourcaivagement ActA = A 0} %o e (E eposd }( 82 'A]l Z[]v
Sahtu Final AgreementEhe MVRMA has created and giv€lemanagement Boards the

authority to carry out land use planning, regulate the use of land and water aifidequired

conduct environmental assessments and reviews of large or complex projéidie. MVRMA

also provides for the creation of a Cumulative Impact Monitoring Program (the NWT CI§IP) a

an environmental audit to be conducted once every five years.

In general, the following Boards were created:

Mackenzie Valley Environmental Impact Review Board
Mackenzie Valley Land and Water Board

Gwich'in Land and Water Board

Sahtu Land and Water Board

Gwich'in Land Use Planning Board

Sahtu Land Use Planning Board

X X X X X X

NWT Board ForunAdministrative Law Reference Guide 14
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Preface: Overview of Land and Resource Management in NWT

Wek'eezhii Land and Water Board

‘Al Z[]v Z v A o ZBehpE -
Sahtu Renewable Resources Board*
Wek'eezhii Renewable Resource Bdard

X X X X

(The Renewable Resource Boards were not technically created under the MVRMAheut in t
claims themselves.)

The MVRMA is made up of seven parts:

Part I: General Provisions Respecting Boards

Part Il: Land Use Planning

Part Ill: Land and Water Regulation

Part IV: Mackenzie Valley Land and Water Board

Part V: Mackenzie Valley Environmental Impact Review Board

Part VI: Environmental Monitoring and Audit

Part VII: Transitional Provisions, Consequential Amendments, and Coming Into Force

X X X X X X X

Comanagement in the Inuvialuit Settlement Region

The Inuvialuit Final Agreement (IFA) provides for the establishmenhofrdoer of implementing
bodies to support implementation of the Agreement:

Inuvialuit Arbitration Board

Inuvialuit Regional Corporation

Fisheries Joint Management Committee

Wildlife Management Advisory Council - NWT
Wildlife Management Advisory Council - North Slope
Inuvialuit Environmental Impact Screening Committee
Inuvialuit Environmental Impact Review Board
Inuvialuit Game Council

X X X X X X X X

The parties also oversee the implementation of the IFA throughrthigidluit Final Agreement
Implementation Coordinating Committee, which forms the primary interface feroyerall
treaty relationship. The Inuvialuit, Canada, and GNWT are currently negotiating\daluit self-
government agreement.

The co-management system in the Western Arctic of the NWT and Yukon North Slope is
composed of one Inuvialuit Board and sevé&almanagement Boards. Government and
Inuvialuit interests are equally represented in each group. Impartial,goM@rnment persons
acceptable to both government and the Inuvialuit, chair each ofGbenanagement Boards.

The Joint Secretattiat Inuvialuit Settlement Region was established to provide technical and
administrative support to the Inuvialuit Game Council, the EnvironmentaatinScreening
Committee, Environmental Impact Review Board, Fisheries Joint Management {xemamd
Wildlife Management Advisory Council (NWT). A Secretariat office for tiiéifé/Nanagement
Advisory Council (North Slope) is located in Whitehorse, Yukon.

NWT Board ForunAdministrative Law Reference Guide 15
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Overview of NWT land and resource management Boards

There are several governing bodies and regulatory organizations that Héarenli mandates

and responsibilities for certain areas inthe NWTd Z SBaRrds[ZE ( Ee+ S} JveS]SusS]}tve }( % u 0]

government, and co-management and advisory bodies. Today, there arebli@ Boards

involved in making decisions over the land, water and resources in the NWT

1) 9Boards in the Mackenzie Valley
2) 2 Inuvialuit Boards and 1 Screening Committee
3) 1 Surface Rights Board that applies throughout the NWT

They are responsible for preliminary screening of developmentgsals, environmental
assessments and impact reviews, land use planning, wildlife managemerti@rsstance of
water licences and land use permits. Most have members nominatekbbyiginal organizations,

the Government of Canada, and the GNWT.

The number oBaoards and their mandate varies amongst the Settlement Areas. This table
summarizes the various management Boards by claim area:

Mackenzie Valley

Akaitcho
o Inuvialuit Final| *ZLFKYL| SahtuFinal 2 Dehcho Process
A1V Agreement Agreement Agreement vabFRR JEQD Process (South
Slave)
Gwich'in Lan¢ Sahtu Land LgiZCSSe
Land Use (See note 1) Use Planning Use Planning 7aLFKR *RY Plannin -
Planning Board Board (See note 1) Committge
(GLUPB) (SLUPB) (See notd)
Land (See note 3) Mackenzie Valley Lan
Water Inuvialuit Watel and Water Board
Board (IWB) | (MVLWB)
Environmental ZLEKfL| Sahtuland :H N 1 q Eahid ad (also responsible for
. . and Water and Water .
Preliminary Impact Screenir] Water Board (WLWH transboundary project
. ; Board (GLWE Board (SLWB ;
Screening Committee across the Mackenzig
(EISC) Valley)
. Environmental
SR Impact Review| Mackenzie Valley Environmental Impact Review Board (MVEIRB)
Assessment
Board (EIRB)
Fisheries Joint
Fisheries N(I;nzgﬁtrp;m - -
*
(FIMC) ZLFKY  Sahtu “H N 1 g Rdrewabld
— Renewable Renewable
Wildlife Resources Board
- Management Resources Resources (WRRB)
Wildlife and . Board (GRRB Board (SRRB
Forestry Advisory Coung - -
(WMACHNWT
and North Slops
Surface Rights NWT Surface Rights Board

1.
Notes:

dz

/vuA] opls ~ $80 u v8 Z P]}v v
but there is provision in each of the claims to undertake laséd planning. In the Inuvialuit Settlement Region there

are Community Conservation Plans.
2. The Dehcho Land Use Planning Committee was established undeetiwho First Nation Interim Measures
Agreement, not the MVRMA.
3. The GNWT Department of Lands issues land use permits focdgeated on crown land and the Inuvialuit Land
Administration (ILA) for projects located on Inuvialuit &évLand.

NWT Board Forumfdministrative Law Reference Guide
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PART 1 | Chapter 1: Introduction to Administrative Law for Co-management Boards
in the NWT

Chapter 1 Introduction to
Administrative Law for
Comanagement Boards
In the NWT

Comanagement Boards are Administrative Tribunals, which means they must apply specific
operating principles and procedures pursuant to administrative law.

This chapter will provide a brief overview of the key principles of administrative that will
be further elaborated upon throughout the Guide.

By reading this Chapter, you will be able to:

9 Describe the purpose of administrative law

9 Identify the key elements of administrative law

9 A%0 ]Jv Zv SUE o ipns] [

9 Provide an overview of the role, composition, and jurisdictio@oefnanagement
Boards in NWT

Chapter Breakdown:
Section 1.1: Overview of Administrative Law
Section 1.2Caomanagement Board$ Administrative Decision-Makers
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in the NWT

1.1 OVERVIEW OF ADMINISTRATIVE LAW

1.1.1 What is administrative law?

Three basic areas of public law that deal with the relationship betwéengovernment and its
citizens:

1. Criminal law(deals with offences and their punishment)

2. Constitutional law(deals with the interpretation and application of the Constitution of
Canada by the Courts and defines the relationship between various branthes
government, as well as between federal, provincial and territorial govemsé also
limits the exercise of governmental power over individuals throdghgrotection of
human rights and fundamental freedoms)

3. Administrative law (deals with the actions and operations of Tribunals, agencies, Boards

and government

(Visitthe % E3Su v3 }( :pe8] A % P (}E ulE ]Jv(}EuU 3]}v }v
http://www.justice.gc.ca/eng/csij-sjc/just/02.html

Vi [o -Co§ u

Administrative lawf} pe » }v 3Z }v pu 8 }( u]v]*SE 3§]Auchag Fibumals | &«

agencies, Boards, commissions or ministers, and the manner in which Courtvieantreir
decisions. It ensures that the action of these administrative decisiakers is fair and legalif it
seems that it is not, citizens have the right to challenge or appeal desitirough the Courts

Four key elements of administrative law will be covered in more depthisnGhide.

{Elected politicians or representatives must delegate some of theireps to h
develop and implement laws in order to keep the smooth functioning of
Delegation o government.These powers are delegated, through law, to administrative
Tribunals
Powers y

by their enabling legislationlf an administrative Tribunal takes action without
oo yeded © P o MSZ}E]SCU ]S u ve SZSSZCZA " ABZI]E

{Administrative Tribunals must act within the scope of powers delegated to tram

NI e} action may be reversed (or quashed) by the Courts. )

their decisions.Common-law principles apply in certain cases where the en
legislation has no procedures for a situation to ensure that all persdnigced to

LIELUIEN  government action are treated fairly. )

{Courts have the power to review the decisions made by a Tribugalizens and\
other parties can appeal or challenge decisions madérityunals.The rights of
Judicial appeal are often provided within the enabling legislation of the Adrratise
Review Tribunal.
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What is natural justice?

Natural justice is based on two fundamental rules: (1) no decisioridsfiwas influenced by
any financial consideration or other interest or bias of the detisiaker; (2) no accused, or a
person directly affected by a decision, shall be condemned urivessfgll chance to prepare and
submit his or her case and rebuttal to the opposing party's arguments.

These principles apply to decisions of all governmental agenciebrdmohals, and judgments of
all Courts, which may be declared to Beno effect[if found in contravention of natural justice.

Source: Business Dictiondritp://www.businessdictionary.com/definition/natural-justice.html

1.2 COMANAGEMENT BOARD3ADMINISTRATIVE
DECISION-MAKERS

NOTE: This section provides a snapshot on how administrative laigsafipNWTCo
management Boards. All of the information here is elaborated on throughout Chaptéts 2

1.2.1 What areComanagement Board3

All of the Comanagement Boards responsible for land and resource management in the NWT
(i.e., the regional land and water Boards, review Boards, land use plagioards
fisheries/wildlife and forestry Boardsare Administrative Tribunés.

Administrative Tribunalare established under federal, provincial or territorial legislatiofaad
claims to implement legislative policy. They are established bysaadministrative decision-
makers or advisors. A Tribufdal %1 0] -mdakihyvs a legal process conducted in a specific
legal context. Courts ensure that Administrative Tribunals observe the lbmitseir authority

and exercise their authority in an acceptable manner. See Chapter 2 (Tribunals adidtlumis

for more detail m Administrative Tribunals.

Parliament or the Legislature may amend a Tribjnal% }A Ee v % E} UE « AZ vv s+« EC
and can even get rid of a Tribunal if it no longer serves a public purBesause of land claims
this is not generally the case for Co-management Tribunals.

1.2.2 Who sits onrComanagement Boards

Each Board in the NWT has its own composition, however, each NWT Board is made up of
individuals that have been either:

Directly appointed by the Minister of Indigenous and Northern Affairs Canada (INAC)
Nominated or appointed directly by regional Aboriginal land claim orgaoimmtr
governments

x Nominated by a territorial government (GNWT or Government of Yukon)
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The composition and total number of members on the Boards depends on tfeigions
specified in the relevant land claims and legislatiolm. general, half of the appointed Board
members are selected from Aboriginal land claim organization or governnagninations and
the other half from Federal or territorial government nominations. The chaigers appointed
by INAC from persons nominated by a majority of the members or directly appointde by
Minister.

. Appointed by responsible
. minister from persons nominated
@ Chalrperson by a majority of the members.

| 1 1
o Board 4 Board 4 Board > Board
@ member n member n member I member

J

Appointed from Aboriginal land Appointed from Federal / territorial
claim organization or government government nominations.
nominations.

Figure 4: Example of an NWT Board's composition

The composition of the Boards brings
together two world views of equal

1.2.3 Where doE td [@:omanagement value. Ideally, the co-management
L approach enables a shared or balanced
Boards get their jurisdiction and outcome, where traditional Aboriginal
authority? knowledge is factored in and weighte
equally with western science in the
The powers of Administrative Tribunals are set out in making of resource management
federal and territorial legislation and land claims and the decisions.

details are addressed by enacting a statute or law which is
known as thé'enabling statute_ X

The enabling statute for Co-management Boards in the NWT vary according to thefiaoris
andthe Boarde u v § X dZ C ]Jv op W

In the Inuvialuit Settlement Region (ISR), Tribunals derive theirgdiction:

THE WESTERN ARCTIC CLAIM

x Directly from land claims agreements and settlement legislation
(legislation has not been enactethlso the case for the Renewable
Resource Boards in the Mackenzie Valley)

o Amendments to land claims agreements are possible
but not common so the purposes and powers of the
Boards set up by the Inuvialuit Final Agreement (IFA)
have been quite stable for over 30 years.

THE INUVIALUIT
FINAL AGREEMENT
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In the Mackenzie Valley, Tribunals derive their jurisdiction from:

x LandclaimandselR}A Evu v3 PE u v3e A]SZ §Z &
Sahtu and Tlicho
x Land claim agreements and settlement legislation for the
Renewable Resources Boards, and
X Through the Mackenzie Valley Resources Management Act - the
MVRMA.
o Amendments to the MVRMA must be consistent with
these land claim agreements and be prepared in
consultation with the Aboriginal land claim organization or government.

1.2.4 What areComanagement Boards responsible for?

Comanagement Boards in the NWT are responsible for:

‘ Making recommendations and decisions

JvP tuvs o (}E& 52 } & [ (Jv Vv -

Board is functioning as an effective organization

. Being accountable for the organization as a whole

Decision-making is a key part of wh&@omanagement Boards in the NWT do on a regular
basis.Whether it is about deciding if a company should receive a water licenskeciding if
there will be significant environmental impacts from a proposed developmetgcision-making
is a fundamental responsibility of Board members.

As an Administrative Tribunalomanagement Boards need to be sure that their decision-
making follows the proper procedures under administrative law.
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Chapter 2:Tribunals and
Jurisdictions

Administrative Tribunals (also called agencies, Boards, commis3iorake decisions based on
powers established by statute or land claim and act in the public interest in various roles as
advisors and decision-makers. This Chapter provides an overview of Administrative Tribunals
including their roles, powers, and jurisdicticemd how theCourts can be involved to review

their decision-making.

By reading this Chapter, you will be able to:

9 Describe the role of Administrative Tribunals and the types of funstibey serve
9 Describe the concept of jurisdiction as it relates to Administrative Talsun
9 Describe the role that the Courts have in reviewing Administrativeifials] S]}ve

Chapter Breakdown:

Section 2.1: Establishment, Roles and Use of Tribunals in Canada

Section 2.2: Powers of a Tribunal

Section 2.3: Tribunals, Government and the Courts: A Question of Independence
Section 2.4: Tribunalsfrom Administrative to Quasi-Judicial Functions

Section 2.5: Grounds for Judicial Review

Section 2.6: Standard of Review

Section 2.7: Conclusion
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2.1 ESTABLISHMENT, ROLES AND USE OF TRIBUNALS
IN CANADA

2.1.1 What are Administrative Tribunals and how are they
edablished?

Administrative Tribunals E "+8 SuS}EC meaRing that thér authority is prescribed

by the statute (and land claims in the case of ma@Ggmanagement Boardgsthat establishes

them and their activities can be reviewed by the CourBarliament or the Legislature may

amend a Tribundle %o }Aar@ procedures when necessary, and can eliminate a Tribunal if it no
longer serves a public purpose (with the exception of those specificiaibestablished

through land claims).

The Canadian Government

Governor W-«M
General .
Executive Judicial
i |

Supreme Court

Provincial and Federal

PM's :

P
e
—

Legislative

- .
House of
Senate
Commons

Courts of Appeal

Trial Courts

. . )
j Makes, alters and repeals laws j | Administers and enforces the laws | [ Resolves disputes according to law J

Figure 5: Branches of the Government in Canada

2.1.2 What do Administrative Tribunals do?

Administrative Tribunals play a key role in Canadian society as they are an intgmataof the
way in which certain decisions are made in Canada. Administrative Tribunals madierdeci
based on powers established by statute and land claims. Tribunals et public interest in
various roles as advisors and decision-makgvery jurisdiction in Canada has established
Administrative Tribunals.
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Mr. Justice Cory of the Supreme Court of Canada commented on the widespreadTugminéls
as follows:

A u]v]es @Badatds play an increasingly important role in our society. Tégylate
many aspects of our life, from beginning to ehtibspital and medichBoardsregulate
the methods and practice of the doctors that bring us ihie tvorld. Boards regulate the
licensing and the operation of morticians who are conedrwith our mortal remains.
Marketing Boardsregulate the farm products we eatnergy Boardscontrol the price
and distribution of the forms of energy we upgnning Boards and city councitegulate
the location and types of buildings in which we live antkwim Canada, Boards are a way
of life. Boards and the functions they fulfill arePl]} v X _

Newfoundland Telephone v. Newfoundland (Public Utilities Board) [1992] 1 SCR 623 at 634
Examples of roles that Administrative Tribunals perform include:

Research and recommendation (e.g., law reform commissions)
Rule-making and policy development (e.g., the Canadian Radiasiaheand
Telecommunications Commission and provincial securities commissions)
Grant allocation (e.g., the Canada Council and regional development agencies);
Adjudication (e.g., labour relations Boards, municipal Boandshuman rights
Tribunals);

X Standard setting (e.g., environmental assessment Boards, workers' comjpensat
Boards and health and safety commissions).

2.2 POWERS OF A TRIBUNAL

2.2.1 Tribunal jurisdiction

The concept of jurisdiction is a key principle in the legal framework foufaib, as it both allows
Tribunals to act and controls their actior@@ne of the important functions of Tribunalis the

duty to act fairly and exercise discretion appropriaie{refer to the definition of natural justice
from section 1.1).

The basic framework for how a Tribunal conducts its business includes:

1. Respecting the principles and rules of procedural fairness or natural justice
2. Following and adhering to its powers as set by enabling legislation

Tribunals have no inherent authority. Any power exercised by a Tribunal ningstlerived in

one way or another from the statute which established iThe legislative branch of government
has authority to delegate powers. Almost all of the laws passed by Pantaméhe Legislatures
delegate certain powers, duties or authiyrto someone: a Minister, Judge, civil servant, a Board
Tribunal or someone else. Many of the limits placed on Tribunal actien&cused on

jurisdiction.
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The actions of a Tribunal must be directly based on the powers delegaiedrhese powers
may be express or implied

Tribunal Powers Description

Express powers | Written in legislation~ A} G Jv 8§ Edribupalr 32 } ACI o
e.g. The power to issue, suspend or cancel licenses or to conduct an
environmental assessment

Implied powers Unwritten

e.g. Taking necessary actions to satisfy a TrifimmadS SusS}E&C u v §
]JvsS E% & S]vP ]S[+ v o]vP o P]eo S]}v

Generally more difficult to recognize, requires some background knowlexg
fully understand the powers

ATribunalmay also be granted the authority to exercise discretion in certain circumstances
Check-in with legal counsel for adviéebreach of the duty of fairnesand anabuse of
discretionare both characterized by the Coudssituations where the Tribunal haso } « §
jurisdiction. _There may also be substantive failures to act within jurisdidbi@ased on errors of
law made by a Tribunal. Where a decision by a Tribunal is made withowli¢tins, it is invalid
or even void.

“
J®
2.3 TRIBUNALSOVERNMENT AND THE COURTS: A
QUESTION OF INDEPENDENCE

As indicated, Administrative Tribunals are creations of and part of the exedutnch of
government While they do not enjoy the constitutional protections enjoyed by the Courts
nevertheless these Tribunals often make quasi-judicial decisions and the tStave
established a framework of procedure (natural justice/fairness) that ensures the @ity of
such decisionsQuasi-judicial means having powers and procedures resembling thosgafra
of law when resolving disputes (i.e. they need to objectively determine faatl draw
conclusions), however, they are not presided over by judges and areediffieom Courts.

The government often establishes a Tribudgl vep®E& v » Eul[e o0 thBt3eadste E} -
decisions that are well reasoned and publicly accepted. These goalst dsnnmet if government

is free to interfere with Tribunal process. This issue is a diffandtHow can government

protect the public interest, ensure that Tribunals make quality decisionglaneet its

obligations to taxpayers with timely and efficient decisions?

Courts have been clear about their view of Tribunal independence.

The Supreme Court of Canada said the following on this issue in 2001 in a EE®cahn Port
Hotel Ltd. v British Columbia (General Manager, Liquor Control and Licensich)BEanphasis
addedfor the purposes of the Guide
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AE ]e A oo 8 0]eZ 3Z 35U « v3 }veddeneRldiv o
independence requiredf a particular government decision maker or Tribunal i
determined by its enabling statute.

A d Zorinciple reflects the fundamental distinction between Administrative
Tribunalsand Courts. Superior Courts, by virtue of their role as Courts @feénh
jurisdiction, are constitutionally required to possess objectigantees of both
individual and institutional independence. The same constitutiomaerative
applies to the provincial CouneX X _

‘Administrative Tribunals, by contrast, lack this constitutional distindtiom the
executiveThey are, in fact, created precisely for the purpose of implententin
government policy. Implementation of that policy may require themmaike
guasi-judicial decisions. They thus may be seen as spanningntéwtional
divide between the executive and judicial branches of governmemteveér,
given their primary policy-making function, it is properly the role and
responsibility of Parliament and the legislatures to determimedomposition
and structure required by a Tribunal to discharge the responsibilitetevsed
H%}v JSXXX_

ANt Z] dribunals may sometimes attract Charter requirements of indepemden
as a general rule they do not. Thus, the degree of independenciee@gf a
particular Tribunal is a matter of discerning the intention ofiBarént or the
legislature and, absent constitutional constraints, this chaicst be respected

There has been a lot of academic and other commentary, including by the Coutte o
question of Tribunal independence. Some issues relate to seafrignure for members,
funding for the Tribunals operations and for members and staff salaries, et

All of these practical concerns can contribute to an environment where a Triumelde

painfully aware of whether the government approves of its actions or not. Notteititng these
concerns, Canadian law does not at this time provide any firm protection for Tribunal
independence. That said, it would be completely improper for governmeintesfere directly in
the specific process and deliberations of a Tribufiaus, Tribunals do exercise independence in
their decision-making process.
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Legislature
Composed of elected Members
Accountable to the electorate
Enacts legislation (including those
creating provincial boards and
tribunals)

Courts
Composed of lawyers appointed
to the bench for indefinite terms
Hear appeals and applications for
judicial review from decisions of
boars and tribunals

Cabinet

+  Composed of Ministers of the
Crown (members of the
governing party)

+ Accountable to the Legislature

+ Make political and policy

decisions
Government Departments
Composed of public servants
appointed under the merit system
Report to and support a Minister of
the Crown
Develop policy proposals; deliver
services to the public in accordance
with statutory mandate; may inspect,
investigate, license, determine
entittements, etc.

-

Boards and Tribunals
Composed of specialists in the
subject area of the board or
tribunals, appointed for a fixed
term
Develop and apply policy and
rules within the limits of the
agency’s legislative jurisdiction;
investigate, adjudicate,
supervise, etc.

|

v
-

Figure 6 Administrative Tribunals within the Canadian government system.

2.4 TRIBUNAL$ FROM ADMINISTRATIVE TO QUASI-
JUDICIAL FUNCTIONS

The jurisdiction granted to Tribunals by statute varies depending on the pasggor which
Parliament or the Provincial or Territorial Legislature created them. Thexeoe authority of
Tribunalsvaries as wellDepending on its legislation, a Tribahmay exercise a variety of
functions ranging from recommendatory, to administrative, to legislative, to adjcative t
with most Tribunals exercising more than one type of function depenglion the
circumstances.
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{Administrative functions involve handling and
managing matters necessary to carry out the
requirements of legislation. This could include the
management of staff, keeping of records and files,
etc.

Administrative
powerscan be
delegated
(e.g., to staff)

Administrative
function

{Tribunals that can make their own rules of
procedure, guidelines or policies which are binding
on parties to their proceedings are exercising a
"o Pleo S]A _ (pv S]}vX

Legislative function

Legislative
and
adjudicative
powers
cannot be
delegated
(e.g., Board
members
must be the
ones acting)

Recommendatory {Tribunals can make recommendations for
function Minister(s) and/or Cabinet to consider

$§} 3 3

{dE] puv o« £ E ] v ip]- 3]A }E
ip]]o_ (pv S]iv S} ul Ie]}vew (S
evidence; after a proceeding or a public hearing
where the parties set out differing, sometimes
adverse positions, and which can affect the rights
and interests of the parties.

Bv)

Adjudicative or

"Quasi-judicial”
function

2

Some Tribunals exercise all of these types of functions at one time or anotherlendthersdo
not have the jurisdiction or authority to undertake all of them. The only way tdlteshat a
Tribunal may do is by careful review of the statute or land claim which establistesTribunal.

The types of functions exercised also depends on the type of decistuired of the Tribunal.
Administrative and legislative functions are primarily for Tribunal gover@alm regions with
more development activity other functions may predominate.

Generally, all Boards exercise the Administrative and Legislative funcbBoards, particularly

the Renewable Resource Boards (who do not need to conduct public hearingssextkee

recommendatory function. And for the most part, only the Mackenzie Valley Envinotain

lu% §Z AlA }E& Vv 8Z >v Vv t8E } E -+ £ E-]p BEZo[ ip] 3]1A 1E
function the most as they often require more formal processes due to the desisihey need to

make and the requirement for public hearings.

Characterizing the naturef the power exercised by a Tribunal is important because it relates to
the:

X Tribunal[+ H3SZ}E]SC 8} o P 3 ]38« %}A E-
x Type of procedure which the Tribunal should use to make a decision
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x Remedies which may be available if the Tribyral S]}ve & Z GourvP v

Administrative functions can be sub-delegated, which means that they cgivbe to others,
whereas legislative and quasi-judicial powers cannot be sub-delegbtedTribunal or Board
members themselves must exercise these powers.

The type of functiora Tribunal is exercising at any one time affects the procedural safeguards
needed to ensure that parties are treated faifgven administrative powers must be exercised
fairly (as per theNicholsorcaset see 3.1.1 and Appendix Ajowever, the more a Tribunal
function involves decision-making that affects rights or has serious ingilans for a party, the
greater are the procedural safeguards that may be required and likelgy include the need for
a hearing The result is a sliding scale of procedural requiremenisibunal members and staff
must be aware that fairness requirements can change during a proceedirgounal must be
ready to adapt the Tribunal process to meet these legal requirements.

The Supreme Court of Canada addressed this issue of the sliding scale of pratedu
requirements in a case calleBaker v CanadaThe Court found:
AdZ HEC }( % E} HUE 0 ( JEV *¢ ]e (0 £] 0 VV %%@E] JoS]W }(%2v « }v
context of the particto (E 8§ Sus v §Z (&E]PSegeral](factdrs arevrelevant to
determining the content of the duty of fairness:
1. The nature of the decision being made and process followed in making it;
2. The nature of the statutory scheme and the terms of the statute pursuant fgtwh
the body operates;
3. The importance of the decision to the individual or individuffiecied,;
The legitimate expectations of the person challenging the decision;
5. The choices of procedure made by the agency itself.
This list is not exhaustive.

»

To read a more detailed summary of the legal rules on procedural fairnessrteged from
the Baker v. Canadease, visit Appendix A.

2.5 GROUNDS FOR JUDICIAL REVIEW

2.5.1 Judicial review of administrative actions

The decisions of Administrative Tribunals can be reviewed by the Coluidss Talled judicial
E Al A v Jo % ES }( 8Z Z le v justcewsysteiv v [e
Challenges to the decision of a Tribunal

A party to a proceeding, who is aggrieved by a Tribunal decision, may appéyappropriate
Court to review the Tribungle ]J*1}v JE& 8} & A] A 8Z % E} <+ SZE}uPzZ AZ] Z 82
reached Once litigation begins, a Tribunal definitely needs the assistanegalf¢ounsel.
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It is important to have some general knowledge of the reasons for whibhrial decisions may
be challengedA Court may decide to intervene based @axclaim that a Tribunal:

x is found to have made an error of law or jurisdictiqabsence of jurisdiction or failure
to achieve it, loss of jurisdiction through abuse of discretion such as pepro
intentions, bad faith, no evidence, error in law, etc.); or

X has conducted a process thafas not fair(breach of rules of fairness or natural justice)

TheCourty E}o Jv ip ] ] o E A] A

The Cour{ vole in judicial review is to review the decision and the
process used by the Tribun#tlis not in the business of re-deciding the
case that was before the Tribunal and substituting its views for those
a Tribunal. Consequently, Courts generally do not substitute their vie
of the facts found during the course of a Tribunal decisitowever, a
Court may send the matter back to the Tribunal and may order the
Tribunal to re-hear the matter or to reconsider an issue if it firfds t
process was not fair or an error of law or jurisdiction was made.

The record documents the
information or evidence (written,
oral or visual) the Tribunal
receives for consideration in a
proceeding. The record forms the
basis for the Tribuna] ¢ cision-
making. No new information will
be accepted for consideration in a

The review proceeds on the basisté recordthat was before the proceeding after the record is
Tribunal when it made its decision. The review allows the Coairts closed, unless there is a clear
ensure that statutory delegates, like Tribunals, act within their decision by the Tribunal to reopen
jurisdiction and that the administrative processes established work the record.

fairly.

Administrative Tribunals exist in a complex legal environment anduttieial review cases
decided by the Courts provide essential guidance on a variety of matters imptuttre
management and operation of Tribunalgibunals whose decisions are overruled by the Courts
should not be concerned as long as they take advantage of the learning oppdstwffered by
the experience.

In a judicial review, the Tribunal itself is not before the Court. Everhi fTribunal is
represented by legal counsel in the judicial review, the role of Trilalnounsel will likely be
limited. The Tribunal does not get to re-argue its position. Its reasons for decisiostrauffice.

2.5.2 Where does judicial review take place?

As described earlier, Administrative Tribunals derive their powers froableng statutes. Those
statutes could be federal, provincial or territorial. Where and how the judiciaéwewccurs
depends on the source of the enabling statute.

The diagram below provides a more detailed outline off  [€ourt system than Figure 5
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Supreme Court of Canada

Il B

Court Martial Territorial Courts of Federal Court of
Appeal Court Appeal Appeal

Figure 7: Outline of Canada's Court System

Where does judicial review take place f@cmanagement Board?

Mackenzie Valley Judicial review of the MVRMA Boards takes place irStiigreme
Court of the Northwest Territoriepursuant to s. 32 of the
MVRMA.

Inuvialuit Settlement Judicial review would take place in tRederal Court

Region and Renewable
Resource Boards

Importance of strong decision making: Good reasons may
prevent judicial review

If the Tribunal has not clearly explained its reasoning for its decisiontyamay try to have the
decision overturned in a judicial review.

In a judicial reviewno additional information about how or why the Tribunal made its decision
can be providedX dZ ~@E e+}ve upes «% | .(JE 3Z ues 0A -

If there is a challenge of the Tribujal ip@E]e ] §]}vU ]88 Tribdnal %aéinidated i its
decision that it considered the question and has explained why it hacutisgljction. If the
Tribunal has related the facts to the statutory requirements in reaching itsidacthen this
should be easily explained in the reasons for the decision. Similarlyracgdural matters that
were addressed during the hearing should be explained. For instancejeheei was ruled
inadmissible or an application for an adjournment was denied, a brief exjdemnsiould help to
avoid the ruling subsequently being challenged.

If the decision is explained clearly, systematically and logically, @eurts will not lightly
interfere with the Tribunal decision.

NWT Board ForunAdministrative Law Reference Guide 32



PART 1 | Chapter 2: Tribunals and Jurisdictions

STANDARD OF REVIEW

One of the first questions addressed by the Coiwt  ip ] ] o & A] A E o § « §} §Z

E A] A_ &} %oldbanjal[ «5} ] +.]Fhis is a critical decision because it determines
whether the Tribunal decision will be granted any deference or not.

x Does the decision have to be correct?
x Should there be some deference given to the decisiqn&. could the Court yield its
judgment to that of the Tribunal?)

Courts generally review questions of law or jurisdiction, decided by ari&iipon the
‘eorrectness standard In such a case the Tribunal has to make a decision which is consistent
with the way the Court would interpret the law.

In reviewing challenges to matters not decided on a correctness standard@dbe only
requires that the Tribunal decision be reasonableven if the Court would not have come to
that decision itself.

Sometimes Parliament or the Legislature attempts to limit the scopaefiourty E A] A }(
Administrative Tribunal actions. Statutory provisions doing this are cptigdtive clauses. Such
clauses must be expressly stated in the statute creating an Administrativen@tiDver time
different formulations of these clause have resulted. One kind stidtatsall or certain decisions
of that Tribunal are final and conclusive and not subject to judicial reviéne purpose of a
privative clause is to prevent any appeal.

The presence of a privative clause in a Trib{imalabling legislation can also affect how the
Court reviews matters within the Tribunpd ]« & 3]}v

X Astrong privative clause may prevent the Coyadsnsideration of certain matters ia
Tribunal[ « ]Je]}v
X Aweak privative clause provides less protection

As an example, the Inuvialuit Water BogiWB) enabling legislation is tNéaters Act(S.N.W.T.
2014)which empowers it to issue water licences in the ISR region of Yii€.N'he privative
clause in theVaters Actis worded against an appeal, but allows for judicial review.

A determination made under this section is final and binding and, efmept
judicial review, is not subject to appeal or to review by any Court.5). 92(
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CONCLUSION

Key points from this chapter include:

X A key concept in dealing with the authority of Administrative Tribunalgiisdjation.
Jurisdiction (in the statute) sets out the scope of powers that a Trilzarakxercise.
Tribunals may perform various functions ranging from administrative
recommendatory to quasi-judicial in the conduct of their business.

X Tribunals are creations of government. They are not independent likesCexcept in
the course of making their decisions.

x Courts may review and control actions of Tribunals through judicial revieMoya
reference to the jurisdiction granted in the statute which established the Tiebu

X A privative clause may provide partial protection for a Tribunal undergojudicial
review.
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Chapter 3:The Duty to Be
Fair

In order to maintain public confidence in the justice systemd E] puv o[« -makinp} v
process must be conducted fairly. This session will lay out the procedures that must beédallo
in order for the process to be considered fair.

By reading this Chapter, you will be able to:

9 Outline the elements of the duty of fairness
9 Identify the steps that must be taken to ensure that affected parties know the toase

be met
9 <vVv}A Z}A 8} + §]+(C 3Z (( & % ESC[s E]PZS §} z &
9 Understand Board procedures, rules and policies with respect to farnes

Chapter Breakdown:

Section 3.1: Overview

Section 3.2: Element 1: Knowing the Case to be Met

Section 3.3: Element 2: Providing a Reasonable Opportunity to Meet the Case
Section 3.4: Conclusion
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OVERVIEW

Elements of the duty of fairness

dZ E up-s N( ]@Eibuead [+ 1v ] e-Making process. This is required to maintain

public confidence in the justice system. As you may recall from Chapterry SUE o0 ipe+$§] Y%
fairness refer tqoroceduredi.e., what procedures must be followed in a process in order for that
pE} e §} }ve] @nd tq tHelmpartiality of the decision-maker.

Unfortunately, knowing what is fair is not always simple. Each casedaeediff Procedural
fairness will be determinedn the basis of the power being exercised, the affected party, the
consequences of the intended action, and logistical realities sutiheadme-consuming nature
of the procedures.

Background on the duty to be fair

Theduty to be fairhas been articulated in a Supreme Court of Canada case bhdledison v
Haldimand-Norfolk Reg Police Commi§ & ~$Z E] Z}o[1PV9] 1-SCR 31The decision
isa landmark case in which the Court set out the grounds for Court interveatigorocedural
grounds. The Court stated that procedural fairness exists on a continuum angétties are
entitled to a certain degree of it based on the setting and their circumstances.tetiois
decision, procedural fairness only applied to Tribunals that wersifiled as "judicial” or "quasi-
judicial” - in other words, before this case, natural justice rulediagpo decisions made by
quasi-judicial Tribunals but not to recommendatory or administrative dmtssi

The content of the general "duty of fairness" was further clarified by theeng Court of
Canada irBaker v. Canada (Minister of Citizenship and Immigratishgre the Court set out a
test for determining when certain procedural protections are required. Thpredne Court of
Canada affirmed the general duty of procedural fairness required of every pubiicray
making an administrative decision which affects the rights, privilegedaerests of an individual.

Visit Appendix A. for more background on the legal rules that emerged fromitdielsonand
Baker v. Canadeases.

ANMUE ¢ vV % E]V %0 ¢ }( SZ Z psC s} ( 1E]

The overarching goatf the principleof natural justice and fairnessthat a decision-making
processs fair. There arghree sourcef fairness:

Table 1: Sources of fairness.

Source of Fairnes Explanation

1. What X Legislation itself magust or modify natural justice/fairness by providi
Parliament says is for a different procedure

NOTEL X The Supreme Court of Canada has said that the legislation must rec

express languagen order to oust the rule of natural justice/fairness
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2. What the x Decision-makers muste careful in what they promisgas once a
decision-maker promise is made, the Courts may say that he/she has a duty to uphd
promised

(a.k.a. legitimate expectations)

x If anindividual is promised a specific procedure prior to the decisian
relies on that promiseCourts will uphold the promiseeven if the
procedure would otherwise not be required by law

iX "& |E_ X Where Parliament does not provide procedural guidarice,Courts will
otherwise apply the case law and expect that principles of fairness will be
determined by the adhered ta

Courts

0 An individual must know the case against him or her

0 Anindividual has theght to be heardprior to any decisions
being taken

0 The decision-maker(s) must bapartial/unbiased

The duty to be fair is based on the principles that persons potentially affected by bufial [
decision should:

Have a reasonable

opportunity to meet

§Z § = }E "S§Z
zZ €& _

(Section 3.3)

Know the case against
them

(Section 3.2)

Have the opportunity to
present their case
before an impatrtial
decision-maker

(Chapter 4)

L
—
o
(©)
<
x
o

PRINCIPLE
PRINCIPLE

ATribunal[s % E} HE « *Z}po u | % E}A]e]}v (}E (seesylsengrient E <u]E u vse
sections for examples of procedures to meet these principles)

What if a decision is not fair?
If the process a Tribunal used to make a decision is deemed notfairiemeans

X That the process failed in some way
X That the Tribunal did not give proper consideration to the

rights and interests of the parties appearing before it.
The duty to be fair results

If the Tribunal is challenged successfully by way of judicial review
a fairness question, the most likely remedy to be imposed by the
Court is%ertiorari_or quashing of the decisioithe effect is to

in scrutiny of both the

process used by a Tribunal

wipe the decision out and force the Tribunal to begin its process & and the conduct of the
over again decision-makers
A breach of the rules of fairness is considered a jurisdicéibarror themselves.

and if a decision is quashed, the Tribunal must start.over
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Tribunals and discretion
Legislation cannot foresee all of the facts or circumstances to be deojed The law grants
Tribunals™ ] €& S]}v_ 8} % %0C o0 P]eo S]}v v Zpo « }( WE} HE S} «]Sp SIHh
However, this does not meamTribunal can do whatever it wants. The Tribunal must still apply
]+ & 3]1}v A18Z]v 8Z ~Epupo }( o A_ v ]v FEmeetthd ]SZ 8« inE]e ] 8]}v
requirements of fairness.

KNOWING THE CASE TO BH M

Knowing the case to be met is the first principle of the duty to be fair.

-
3
"
N

L UCAGEEERELETEI [ Have a reasonable W Have the opportunity
o them & opportunity to meet & to present their case
(©) . O S g . SHO i i

=  (Section 3.2) = §Z S }E NSE = befqrg an impartial
T z S} z & _ x decision-maker

a o (Section 3.3) o (Chapter 4)

.

What is meanttC ~Iv}A]JvP £Z
Several steps should be taken to ensure a potentially affected party kieasase he or she
must meet. In other wordsa person that will be affected by a decision that is requested of the
Boardhas the right to know what the case involves and what the consequeacald be for
them.

In general, the affected party should have:

Adequate Notice
of the
Application

Formal Notice of
the Hearing

Access to
Evidence

A Pre-Hearing
Conference

Adequate Notice The Tribunal must establish a formal circulation list or list efcédfd parties

of the (those involved in the hearing), which is usually compiled into Distoibbu
Application List. The Tribunal must then ensure that the affected party receiveguade

notice of the application to be considered by the Tribunal. Often, the
application form (for a permit or license) will ask the applicant what steps
have been taken taontact potentially affected parties and to identify their
concerns The Tribunal (usually at the staff level) can direct that such
interaction take place before the application is considered complete.
Legislation and regulation requirements as well at the Tribima} Av %o p
engagement guidelines should be followed.
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Access to The Tribunal should provide parties and interveners an opportuoitgview
Evidence the submissions, technical reports etc. of the proponent and other parties

Formal Notice of When the Tribunal is satisfied that the affected parties know the casg the
the Hearing would have to meet, and the parties have had the chance to put their owr
evidence/case forwarghen formal notice of the hearing is given.

Notice of other important procedural steps should be given to the affected
parties.

A Pre-Hearing ~ The Tribunal may hold a prehearing conference to identify more cleagly th
Conference issues of concern.

How much notice and process is enough?

Not all proceedings have hearings. If proceedings have hearings, the lertthtedaring
process depends on a number of factors including the complexity of the m#teeguality and
extent of the evidence and the legal issues to be addressed

Comanagement Board procedures and rules, policies and
fairness

Most Comanagement Boards in the NWT have their own Board procedures, rulgsofins
§Z 3 Z 0% Pu] S8Z % E} e v VepE 37 3 S3ZENEIVIAFIP BEo }( H3C 3
- §} u appropriately satisfied

The Mackenzie Valley Environmental Impact Review Board has Rules of Procezhpiaito how
the Review Board will run environmental assessments and environmergatimeviews. The
Rules also explain the roles and expectations of others involved $e fhi@ceedings.
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Similarly, the Inuvialuit Water Board has its own
Rules of Procedure covering a range of provisions.

KEY TERMS
X ProceduresA procedure is a specified series of actions or operations that should be
executed in a consistent manner in order to obtain the same result under the sam
circumstances (e.g. consistency and predictability). A procedure is often a definezhseq
of tasks, steps, or decisions. Under the MVRMA, Board bylaws are for internaporate
governance. Boards have the authorityall Tribunals da to set out their own procedures
once a proceeding is initiated. They do this with work plans which are updatethedified
as required.
X Rules of ProcedureMost Boards have authorityta | ~Zpo « }( WE} unE _ (}E& §Z
conduct of its proceedings under tineenabling statutes
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PROVIDING A REASONABLE OPPORTUNITY TO

MEET THE CASE

, AJvP & +}v 0 }%%}ESuv]3C 3} u § §
principle of the duty to be fair.

§ o+ )& MZ E]PZS §)

Have a reasonable
opportunity to meet

§Z § e }E "3
s} Zz & _

Know the case against
them

(Section 3.2)

PRINCIPLE[
PRINCIPLE
PRINCIPLEE

(Section 3.3)

Have the opportunity
to present their case
before an impartial
decision-maker

(Chapter 4)

tZ S ]e u va&reasdnable opportunity to meet the case

P JvesS C}u_M

The ways in which Tribunal may provide a person with a reasonable opportunity to meet the
e U }E& ~"SZ E]P Z3%urdd on adhuntker of factors including:

X The nature of the issue
X The likely effect on the person (minimal or significant?)

X The scope of the Tribungb ] --Making (i.e., discretionary vs mandatory)

Depending upon the nature and effects of the issue, the right todsdimay be satisfied with

the filing of written submissions (a written hearing) or may require an oral olipbbaring. The
choice of procedure (written versus oral hearing) must be appropriatedartterests affected fl
the potential consequences to the affected party are significant, the Malu %. Ehay-want

to consider both written submissions and a hearing.

IvE E%E § §]}v v §Z ZE]PZ§ &} z CE |

The right to a fair hearing includes the right to be understood and to tstded what is going
on. At the very least, this right includes the opportunity to follow or ustend the hearing and

to make arguments before the Board.

The right to be heard therefore includes the right to an interpreter, as undedséte what is
being said is an element of natural justice and fairnbgerpreters are therefore not only a
courtesy, but may be a necessary component of the right to be heard, which ishvelyyatre

often provided at hearings by Northern Tribunals.

The right to be heard has been satisfied only once the person has had the wpipptb:

X Know the case against them

x Dispute, correct, or contradict anything which is unfavorable to their position
x Present the supporting evidence and arguments for their case
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Official languages

TheFederal Official Languages Astates that a person has a

E]PZS 8§} pue 1SZ EE }( v [*}((]] oo vVvVPUu P e ~ vVvPoO]*Z vV
French) in any federal Couxt dZ ~( CodE_is a

definition that includes a Tribunal carrying out adjudicative

functions and which is established by or pursutmtederal

legislation (i.e., MVRMA) and/or land claim agreement

implementation legislation.

Tribunals may direct a party involved in a hearing to arrange

for the translation of any documents into or from French or

an Aboriginal language(s). The Tribunal usually directs the

proponent to pay for the costs of translation, and can

stipulate the number of translated copies of a document to

be provided. Where appropriate and necessary, simultaneous oral intetjyetato an
Aboriginal language, or from an Aboriginal language into English, or intetiprefeom or into
French, will be arranged by the Tribunal.

CONCLUSION

Key points from Chapter 3 include:

X In order to maintain public confidence in the judicial system, fairnessdsssary during
the Tribunal[ « ] --mMaking process.

X There are three principles of the duty to be fair:

0 An individual must know the case against them
o0 Anindividual has the right to be heard prior to any decisions being made
0 The decision-maker(s) must be impartial/unbiased

X A breach of the rules of fairness is considered a legal error, resulting dethigion
being quashed (wiped out) and the Tribunal starting over.

Xx Iv}E & S} ¢« 8]*(C v (( SknoWtheechsp[to K& fretZthey must be
provided: adequate notice of the application, access to the evideiocmal notice of
the hearing, and (in some instances) a pre-hearing conference.

x /v }E €& 8§} ¢ S]+(C v right t8 a reaso@aBl€ ¢pportunity to meet the case
(the right to be heard), they must have the opportunity to not only knbe tase to be
met, but also to:

o Dispute, correct, or contradict anything which is unfavourable to their position
o Present the supporting evidence and arguments of their case

X An interpreter is not a Courtesy, but may be essential in providing a fair decisikimgn

process.
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Chapter 4:The Impartial
Decision-Maker

One of the essential elements of the duty to be fair is impartiality. Tribunal members must be
unbiased and avoid conflicts of interest. Otherwise, a decision may resuhérdecision being
reviewed by the Courts (judicial review), the disqualification of a Tribunal member, and/or the
decision being quashed (rejected).

By reading this Chapter, you will be able to:

9 Outline what makes an impartial decision-maker

9 Explain bias and conflict of interest in the context of a Tribfimal uSC S} TribUnalE U
uu &e<[ §Z]Tribunal governance

9 Distinguish bias from conflict of interest

Know how to identify and respond to bias

9 Understand the ways in which Northern Tribunals may avoid introducing béhs an
conflict of interest

©

Chapter Breakdown:

Section4.1tZ § ]+ D vS C Vv MNu% S| @&@_M]+]}v

Section 4.2: General Framework for the Rules on Bias and Conflict of Interest
Section 4.3: Conflict of Interest

Section 4.4: Distinguishing Bias from Conflict of Interest

Section 4.5: Bias

Section 4.6: Unique Circumstances of Northern Tribunals

Section 4.7: Conclusion
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WHATISM Ed z E ~/DW ZECASION-
D <z M

Once the affected party has been made aware of the case he/she must meet, andeimagiven
a reasonable opportunity to be hearthe third crucial element of the duty to be fair is that the
decision-maker is independent and impartial'he parties have a right to an impartial decision-
maker meaning that Tribunal members must therefore be free of bias andictbf interest in
making their decisions.

Have a reasonable
opportunity to meet
§Z § ¢ }E "NSY
s} z & _
(Section 3.3)

Know the case against
them

(Section 3.2)

Have the opportunity

to present their case
before an impartial
decision-maker

(Chapter 4)

PRINCIPLE|
PRINCIPLEE
PRINCIPLE

The principles of impartiality:

1. Members who participate ia Tribunal « ]*1}v upes §Z}e uu E&- }( 8z
Tribunal whoactually heard all the evidence and the argumera$the parties
2. Decision-makers must be present for the entire tintke parties put forward
evidence and arguments, and
3. ATribunal may have advisors, including staff, who assist with the deeaisaking
process but thosadvisors may not act in a way that is beyond their advisory role.
Those Tribunal members who hear the case must be free ti

decide it. Tribunal members
Remember, the duty to be fair results in scrutiny of both the prese are to be individually
used by a Tribunal and of the conduct of the decision-makers themselvi free from bias and

as set out in the box belowThe public, communities, developers and

other participants in Tribunal proceedings can be adversely affected wh

the process is not fair. Becauseministrative Tribunals play an important making their
role in the legal decision-making system, it is highly important for the decisiors.
public to have confidence in the impartiality of decision-making.

conflict of interest in

The Principles of Impartiality

1. Only those who have heard the evidence and arguments can make decisions

2. A Tribunal member must be present for the entire time evidence and angisme
are put forward

3. Advisors may not act in a way that is beyond their advisory role
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GENERAL FRAMEWORK FOR THE RULES ON BIAS
ANDCONFLICT OF INTEREST

The rules addressing bias and conflitinterest may come from either common law (case law)
or from Parliamenbr the Legislatures (statutes). If these rules conflict, the statutomysruiill
prevail

For example, s16 of the MVRMA prohibits a Board member from acting whila ~u § &] o
conflictof interest._Thus,to participatein a decision, a membeaf an MVRMA Board mudie

free of conflictof interest.Being a beneficiaryn a land claim, howeveris not a material

conflict of interest(s. 16(2) MVRMA)TheMVRMA has thus eliminated the possibility tlaat
allegationof conflictcan be raised simply because a Board memisex beneficiaryn a land
claim.Thisisan important provisionin aco-management system because some members who sit
on Comanagement Boards arby design, beneficiariesf land claims.

The NWT has @onflictof Interest Actwhich applieso membersof Boards, councils and

municipalities. Members who contravene thet are subjecto removal ando fines. These
remediesgo beyond those availabli@ common law.

CONFLICT OF INTEREST

Board members must be careful to avoid conflicts of interlftterial conflicts of interest are
situations where a Board member or their immediate family may stand to benefiiedtly or
indirectly from the Board's decisiofe.g., direct financial or personal interest in a matter before
the Board. Board members must disclose any potential conflictany circumstances which
might resultin an apprehensiorof biasas soonasthe memberis awareof a potential conflicbf
interest and,in any eventjn advanceof a u u  Eparticipationin the hearing process.

TheNWT Conflicof Interest Aceven requires disclosuref conflicts that arise within a limited
period after a decisiofs. 2(2)).Thereis also a federaConflictof Interest Actwhich might apply
to membersof federal Tribunals, because maofythe Northern Tribunals have been created
under federal statutes.
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DISTINGUISHING BIAS FROM CONFLICT OF
INTEREST

The rule against bias also means that a Tribunal must only base its decision misaithle
evidence.It applies to all Administrative Tribunals, but how it will affedr#gunal will depend
on the circumstancesn general, a confliodf interest is more straightforwartb determine than
bias, however, because the Courts have set a high standaptjiag the rule against bias
requires more caution.

Even if a decision-maker does not think he or she has bias, if a reas@aabbn might think
thereisb] «U ]S[¢ *S]Jo0 % E} o u We pkgcedtion and Eahfiddape m]thies
system. This is known as theprehension of biasThe reaclhof the * %o %0 E Zofv <] pv_
conceptis much wider than thabf a conflictof interest.

In McKenzie v Canad&€anadian Human Rights Commission) McNastated that biass * v
attitude or stateof u]v but that the real questionin a legal contextis whether the
circumstances point, both realistically and substantitlgither the real likelihoodr a
reasonable suspicioof bias (i.e.to an apprehensiorof bias).

The Court cannot look into a Tribunal u  Erntndto determine the presencef bias,sothe
Court must answeby inference, drawn from the circumstancesby the outward appearancef
the decision-making process.

KEY TERMS:

Conflict of interestarises when a Board member exercises an official power, duty or function

that provides an opportunity to further his or her private interests or tho$dis or her relatives

JE (E] Vv e JE 3} Jube E}% EO0C (WESZ E VvISZ E % Ee}v[e % E]A § [vs E
Biasoccurs when a predisposition or prejudice is expressed by a member 8oidue

consciously or unconsciously

Apprehension of biaoccurs when a reasonable person might think there is bias, which could

*S§]oo (( S S peréepgtion prconfidence in the system

BIAS

Categories or types of bias

Brian Cranga senior partner practicing constitutional, administrative and aboriginal tlaw a
Gowling WLG (Canada) LLP, has suggested in his laieictéying the Forms of Bidlsat the
following types of bias can be identified from the case law:
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Table 2: Categories of bias.

Types of Bias % E ]*%}e]S]tv }E % E ip] Y

Institutional Bias x Dueto the practices and procedures under which the
Tribunal operates

Pecuniary Bias x Dueto u u ipancial interest in the outcome of the
case

Other relationships x Due to an actual personal or business involvement betw
parties

Pre-judgement x Due to a member consciously or subconsciously making

perceived judgement prior to hearing the case

Interference with the Hearing x Due to other, apparently non-personal actions taken by
member (e.g. participation in decision-making without
hearing the evidence)

It isimportantto note while these categories are helpful for understanding datermining bias,
a Courtis not constrainedy any categories. The facts which may lead a Gouatfindingof bias
are varied.

Apprehension of bias and the test for bias
The first test for bias is whether theredstual bias Actual bias will be determined on the basis
of the actions of Tribunal members.

The general law applies a broader test to Tribunal actions however. $Shioteapprehension of
bias is whether aeasonable and properly informed persod}po (}Eu ~E <}v o0
apprehension of bias.

The test foreasonable apprehensionf biaswas originallyset out by Justicede Grandpreof the
Supreme Court of Canada:

AZ 8§ Alpo v IV(}JEU % Ee}vU A] AJvP 320 @& $5]aRd G&Ying]+3] ooC v
thought the matter throught conclude? Would he/she think that it is more likely than not that
the[Boardu u E+U AZ 3Z E }ve ]}pu*0C }E pv }ve [} pEO0ETWMA}Iuo v}E ]

Committee for Justice and Liberty et al. v. National Energy Board Et98] 1 S.C.R. 369
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Newfoundland Telephone Co. v Newfoundland (Board of Commissioners of Public Util
tSupreme Court of Canada dealt withegations of biasarising because a Commissione
commented to the media on matters before the Board
tCourt[ test for fairnessin this context was to ask whether a reasonably informed
bystander would think that the Commissioner was biased
tEvidence needed to make out an apprehension of bias must only sheasanable
likelihood of biasand can be based on appearances
tIn Newfoundland Telephon¢he Supreme Court established*2 0] JvP ¢« o _ ]
o The test is most lenient for Tribunals involved in legislative policy making activities
and most stringent when Boards are involved in adjudicative activities
o When the decision-maker has an adjudicative function, (makes decisionb wilay
affect the legal rights and interests of a party based on choosing betweenetitfer
points of view) the stringent standard is imposed

The stringent standard set out Newfoundland Telephone Co. v Newfoundlaraild likely
applyto most Tribunals that make decisions affecting the rights and inteoégparties.When a
Tribunalis dealing withan application which will leatb a hearing, the test applied whether
thereis likelyto be a reasonable apprehensiar bias and this applicatiois more strictasthe
hearing approachedribunal staff actions can also resmlta finding thatan apprehensiorof
bias existsTests applicablé the activitiesof staff are generally the sanssthose appliedo
Tribunal members.

See AppendiA.to read more about th&ewfoundland Telephone Co. v Newfoundlaade,
which established the test for apprehensiofbias.

Bias arising from involvement of others in Tribunal decisions

A or she who hears must ]

Oneof the central rulesof administrative decision-makinggs that the decision-maker cannot
delegate hisor her dutyto make a decisionlt is necessary that a Tribunptlecisionde made
only by those members who participated the proceeding:*, or she who hears must decide.

The bia®f decision-makers can arise when their views are
affectedby consultation with others before a decisi@made,
either beforeor after a hearing. This problem resultedthe
members quashingof a Yukon Territory Water Board decisiorl#82 The
Board had held consultations with the applicant before the
hearing,of whichno notice was given. The applicant also offered
technical assistanc® the Board before the hearing.

Decisions must be

made by Tribunal

themselves, not by
staff, counsel, or
others.

Staff and Legal Counsel can help with decision wréslgng as
the Tribunal makes the decision. The key poisthat the decision musbe madeby the
Tribunal itself,not by others.
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Bias in a TribunaDbjections and waiver

What happensf a party raises a bias objecin to a Board member?

If a partyto a proceedig wantsto raise a bias (aan apprehensiorof bias) objection relatetb a
particular Tribunal member, that party should raise the objecssoonaspossiblelt is bestif
the party raises the objection either befooe during the hearingo avoidthe extra cost and
delayif it is raised afterwards and the hearimgdeclared voidlf the party delaysn makingan
objection, the righto object maybe foundto have been waivedyr givenup, by that party.

Legal writerglo not agreeon all the aspectsf waiverof biasbut theydo agree that:

1. A party can only waive his her rightto objecton basisof biasif the party making
the bias allegation has full knowledge (or the meah&ull knowledgepf the
potential bias situation; and

2. The party must have the opportunitg object

A party can either expressly waive the rightobjectto biasor the % EWdvEer carbe implied
by a failureto objectat the earliest opportunity.

Response to bias challenge

A Tribunal member who has been challenged groundsof bias should address the matter
before the hearing commencesr continues

After raising the objection, the party making the objection shaxddtinueto participatein the
hearing. Tie party does not neetb repeat the bias objection and th#. E&Gt[rued
participation does not indicate acceptancewaiverof the bias. The party who has raised the
issueof bias before the Tribunal can later raisen appealor judicial review.

Tribunals musbe proactivein dealing with bias objection§hey should establish a process
determine whetheran apprehensionof bias,or actual bias exists before proceeding further
and before any decision-making takes place. A Tribunal musterthe sideof caution, given
that a member must step dowiif there is any reasonable likelihoo@f conflictor bias.

Bias and conflict: Tribunal governance

Conceptf bias and conflict are applicabl® a Tribunal[ internal governancenot onlyto its
public decision-makingln this regardComanagement Boards areo different than corporate
Boards. Bylaws and the codéconduct established for a Boaod Tribunal must address the
possibilityof conflict and bias.

Problems can arise when biasconflict issues are cle& the Tribunabut a member refuseto
declare the problem and step aside. This isisymarticularly sensitiven the coomanagement
context where quorum requirements mandate a certain numbkgovernment and Aboriginal
nomineesin order for the Tribunalo make a valid decision.
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X Where Tribunal Counsid available, a member
should alway$e encouragedo seek advicen
such issuei confidence. of conduct

X Where a problenis evidentbut is not established for a
acknowledged, the Tribunal must aot protect the
integrity of its proceeding and reputation.

x If, on the adviceof Counsel, the Tribunal
determines that a real problem exisis has the possibility of conflict
authority to prevent a member from participating
in a decision where biaw a conflictof interest
exists.

Bylaws and the code

Tribunal must

address the

and bias.

The Tribunal should make sure that its bylaws and @bdonduct address these issues and
ensure that the orientation and trainingf Tribunal members include such matters.

Effects of a conflict of interest or bias
Disqualification of a member / rejected decision

Asindicated,if a Board members disqualified for biasafter a decision has been made, the
decisionis quashedor rejected The los®f a Tribunal member may mean the lafsgjuorumor
an adjournment. These matters shoud@ addressedsearlyaspossiblen a proceeding.

Judicial review

An allegationof a conflictof interestor bias couldgive riseto an application for judicial review
of the Tribunal[ decision (Refer backo section 2.5n Chapter 2 for more informatioan
judicial review.)

Courts can provide a rangd remedies upon a successful applioatfor judicial reviewln a case
of conflictof interestor bias, the remedys certiorarior quashing the Boarfl decisionIn other
words, the decisiofis heldto be void and the proceeding mube restarted from the beginning.
The new decision muste madein this case without the participatioaf the member with the
conflictor bias. This resuis likelyto mean significant delay and expense for all conceriéds,
if a Tribunal member acts whil@ conflictor while subjectto an apprehensionof bias and the
Tribunal[ decisionis successfully challenged, the whole proceedisgnvalidated.In addition,
after such a rulingpy the Court, the renewed proceeding will have take place without the
participation of any member heldo be biased.

An exampe of the effectof bias carbe foundin the recent National Energy Board (NEB) ruling
TransCanadp€nergy East pipeline application. The NEB panel recused thesigehen the
media published a story that twaf three panel membermet privately with a consultant
employedby the Applicant and discussed the pipeline. The meeting \sasob a broader
consultation with community and business leaders, however, e NEB panel voided all
previous decisionef the prior NEB panel.
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UNIQUE CIRCUMSTANCES OF NORTHERN
TRIBUNALS

Northern Tribunals make their decisioimsa very large territory characterizday small
communities and populations. Therefore, the likelihaxfda northern Tribunal member having
some relationshifio parties appearing before him/hean be high.Mere familiarity between
the Tribunal members and the parties, lawyeos withesses hasiot generally been sufficient
to establish a reasonable apprehensiafi biasin a proceedingout the facts shoulde carefully
consideredin each case.

Case law suggests that this familiarity mistconsideredn light of the contextof the
proceeding and the particular Tribun#ithe industry, groupr profession being regulated
fairly smallit maybe impossibleto establish a hearing process where sleanvolved haveno
familiarity with each other.

CONCLUSION

Rulesof fairness and the rule against bias are desigrtedorotect the integrity of the decision-
making system.

X The Board members must make Tribunal decisions and nobnatyhers (suclas staff
and legal counsetp do so

X The sliding scale test means that the rules against bias are stiacdy appliedn
relationto adjudicative functions and after a heariisgalled.

Avoidingan apprehensionof bias requires more care than avoiding a conflaftinterest.
X A Tribunalu u Elehaviour and circumstances may le¢adan apprehensiorof bias
and any concern about either conflict interestor bias shoulde discussed with legal
counsel.

Conflictsof interestor bias mustbe disclosedas soonasit arisest a biased decisiois void.
x Conductof a hearingor the mannerin which the Tribunal makes its decision after a
hearing may also leat an apprehensiorof bias.

Avoiding the problemf bias, apprehensiomf bias and conflicof interest requires vigilance
and the establishmenobf an ethical framework for Tribunal governance.
X Tribunals must follow natural justiée carrying oufr actingin the dutiesof being fair
(Chapter 3 and).
X Tribunal members should refén a Board rulesof procedures and policies for specific
guidance.

NWT Board ForunAdministrative Law Reference Guide 51



. PART 2 / Making Strong Decisions

Part 2:

Making Good
Decisions

NWT Board ForunAdministrative Law Reference Guide

52



PART 2 / Chapter 5: Gathering and Working with the Evidence

Chapter 5:Gathering and
Working with the
Evidence

Both the management of the evidence gathering process and decision-making on the bési
the evidence on the record are critical functions of a Tribunal. Tribunals require information o
evidence to make decisions. It is an error of l&avmake a decisiorthat is not supported by the
evidenceon the record

By reading this Chapter, you will be able to:

9 Understand the important rules of evidence applicatdé ribunal proceedings and
AZ §]eu v8 C ~3Z E }E _

9 Know the rules which allow a Tribunal to identify and test importard@vie that
forms the basis for its decisions

9 Identify specific issues which arise in relation to the managementeofebord in a
Tribunal proceeding

9 Know how to review and weigh the evidence received (or heard) by tibeinal and
explain why the evidence is relevant (or not)

Chapter Breakdown:

Section 5.1: Evidence and the Record

Section 5.2: Getting the Evidence Needed for Your Proceeding
Section 5.3: Working with the Evidence

Section 5.4: Conclusion
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EVIDENCE AND THE RECORD

Importance of evidence for Tribunals
Administrative Tribunals are generally not boumdthe ~§  Z v ] rulesof evidencebut that
does not mean that there areo rulesof evidence applicabl® a Tribuna[ proceedingsBoth
the managementof the evidence gathering process and decision-makamgthe basisof the

evidenceon the record are critical functionsf a Tribunal

Tribunals are establishduy statuteasadministrative decision-makers and they play an
important rolein a varietyof decision-making contexesspresentedin Chapter2. To make
decisions, Tribunals require evidenaa whichto base a decision.

When a Tribunal receives application (or proposal) which requires a decision, a legal
proceedings initiated. The proceeding ends when the Tribunal has nadecision and any
possible appeal perioi over.

All parties are
informed of the

Tribunal application,
receives an provided access to
application or the evidence, then Tribunal
proposal given formal reviews and
requiring a notice of the weighs the
decision hearing evidence
Tribunal The affected Tribunal
conducts an party is makes the
initial review given the decision and
of the right to be writes the
application heard reasons
or referral

Figure 8: An example of a legal proceeding of an Administrativeriitibu

Tribunals are responsible for their
own processes and that includes
securing and managing the eviden
whichis requiredto make a
decision. The Tribunal must ensure
that all of the information needed
for a decisioris received before
closing the record for a proceeding.
Assisting a Tribunal with these matters and monitoring the evigis an important functionof
staff and counsel.
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What is evidence?
Evidenceis information which the Tribunal can considefobe considered, the evideoe must
be part of the recordin a proceedingOne legal definitionf evidence is* § Zp®bative
material, legally receivedyy which the Tribunal malge lawfully persuadeaf the truth or falsity
of afactin Jeep Y _

More broadly, evidencés something that helps decision-makers logically establish a fact.
Evidence mape tangibleor deducedasdescribedn the key terms below.

KEY TERMS:

Tangible evidenceWhere someone produces a physical object in order to establish its existence
Deduced evidenceWWhere someong@roduces a series of observations, either personal or

through others, which leads to a conclusion that something exists.

For the proceedindo be fair, the evidence must alsbe gathered, held and useth an open
manner, which means thait mustbe accessibldgo all participantsin a proceeding(See 5.2.3
for more informationon managing privilegedr confidential evidencer information).It is the
findingsof fact, derived from the evidence, that are usedmake decisions.

In the Court process, evidengesubjectto technical rules about admissibility exclusion before
being accepted, whereas the general rule for Triburetisat the #§  Z v ] rulesof evidence

(like the rules relatedo hearsayyo not apply. This means almost aflthe information maye
admitted without any testingf its relevancer importance, which has consequences later when
a Tribunal must make its decision.

Purpose of evidence
There are 3 purposes for the rules of evidence before a Trib@ihal help to:
1. Establish sound factual basis for decisions
2. Ensure proper balance between the harm in accepting the evidence andline in
doing so, and
3. Maintain a fair and effective process

Rules of evidence
A Tribunal should make its decisiomms the basisof the best available evidenceCourts are
boundby rulesof evidence which come from casesstatutes.A Tribunal, however, doesot
haveto follow the rulesof evidence because accepting evideniseonsidered a matteof
procedure and administrativelecision-makers are mastersf their own procedure.Even with a
relaxed approactho the rulesof evidenceijt isimportant for the Tribunato address the
reliability and truthfulnes®f information before decidingn the facts and making a decision.

Muchof the * %0 (E } ugedin a proceedings intendedto allow the partiego challenge (test)
each}$Z @[dence. Before being persuadeflan important fact, the Tribunal must address
the evidence critically.
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Since Administrative Tribunals serve a different function than the @eurulesof evidence are
applied differently before a TribunalSomeof the rulesof evidence are baseoh statute. Every
jurisdictionin Canada haanEvidence AcBefore the Courts the trial context, 24 of the
Chartermayalso apply. Enabling statute¥ some Tribunals also address matters related
evidence (e.g., MVRMA addresseis ss.22,25,114 and 115.1). Mosifthe *E pod A] v
are basedn commonor case law from the Courts and their trial processes

Typesof evidence
Information gathered from testimony, hearsay, physical evidenceysites, and judicial notice
may allbe usedasevidence.

Table 3Types of evidence

Types of Evidence | Description

Testimony A Tribunal may receivaral or written testimony during a proceeding, suak
an affidavitor a statement. The testimony mde sworn or unsworn It must
be basedon personal knowledgeof facts Traditional knowledge maye
includedastestimony,but it could alsdbe considered expert evidence.
Hearsay Hearsay evidencisanoral or written statement, madéy a person whas
not presentat the hearing, whiclis put into evidenceo prove the truthof a
matter. It is not admissiblein a Courtof law, however thisis subjectto
exceptions. Since Tribunals not apply the strict rulesf evidence they may
admit hearsay evidence despite its unreliabilitHowever, becausi¢ cannot
be tested, a Tribunal shouldot give the same weighto hearsay evidence
that it givesto direct evidence that has been tested.

Physical Evidence | The main typef physical evidence that a Tribunal will receive bélin the
form of documents, includintgtters and reports A Tribunal may also
receive:

Photos

Videoor audio recordings

Objects

Demonstratve evidence (maps, charts, graphs, modsis
simulations)

There maybe authentication issues with such evidence. For example,
demonstrative evidence cape easily doctored (e.g* > Fhotoshop]$J _ -
Site Visits A Tribunal caigo out to the siteof aproposed development and conduct
site A]+]G0urts sometimeslo thistoo but they caliit ~§ IJaR] AX _

X X X X

There carbe fairness issues associated with site visits, as:
1. The Tribunal may ndie ableto bring representativesf every party
and so evideoeis being receivedn the absenc®f some parties
2. The applicant may assign’as } [P ] who takes the opportunity
to try to persuade the Tribunalf the meritsof their u%0}C & [
position
It is important for the Tribunalto bein control andto setthe ground rules
whenit ison a site visit.
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Judicial Notice Not everything thais relevantin a proceeding muste supportedby
evidence. Tribunals magke ~ip ] Joo”} ((] ]naticeof some factsfor
whichno evidence has been presentddut such facts musbe part of
generalor widely held viewsor knowledge.

Tribunals, like the Courts, magke judicial noticeof certain matters thatput
simply, arewell known enough that they cae assumed The Tribunal has
the authorityto take judicial ndte because that poweis impliedin its
decision-making power. However, personal knowledfja Tribunal member
is not consideredo be "P v &nowrCand %0 § and may nobe
taken accounbf by the memberas *ip ] Vi8] X

What is the record?

During a proceeding, a Tribunal solicits or receives evidence from variougsourc
Applicant

Companies

Communities and other affected parties

Government

AdE] pown[fles

X X X X

Figure 9The various sources of evidence that may be received by the Tribunal

Some of the evidence may come from the Tribyral}Av (Jo « ]J( 13 Z « v }vP}]vP & Pupo $}EC
management function.

Collectively, aliof the information compiledto addressan applicationiscalled*$ZE }E X _
The record includeall admissible information submittedo the Tribunal from the time the
applicationis received until the records closed after which the Tribunal makes its decision.
Simplyput the recordis the evidence which a Tribunal ugesmake a decisiom a specific
proceeding.

The record and public registries distinguished

Some Tribunals have statutory responsibility for maintaining a Regisall information filedn
relationto an approved activity. Such arrangements for regulatory Tribunals arenoomFor
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example, Land and Water Water Boards are responsible for's%o i @] P]ecr aB A § E
E P ]erésggctivelyln the caseof the NWT Public Utilities Board, a record moeskeptof all
proceedings and the record and all its decisions rbesivailablen its offices.

Registries are common for Tribunals with ongoing regulatory authantyinclude historical
information and correspondence and other dayday information about the compliana
regulated parties and Tribunal government managemertf regulated activities. Although
information maybe moved off the registry onto the record for a specific proceedihg,
contentsof the registry are not automatically considered evidentea proceeding unless steps
are takento file the registry informationon the record.

FigurelO: Register documents being filed on the record to be considered as evidence

GATHERING THE EVIDENCE NEEDED FOR YOUR
PROCEEDING

This section will cover several aspects related to gathehegvidence for your proceeding,
including:

Ways to gather evidence

Putting the evidence on the record
Distributing the evidence to the parties, and
Closing the record

X X X X
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Figurell: Gathering evidence needed for your proceeding

Gathering evidence
Issues with witnesses

Witnesses play a key role in delivering evidence to the Tribunalfdllowing issues are related
to gathering evidence from witnesses.

Competence and Compellability

X The very young and those of unsound mind may not be competent to giveredd
particularly where the witness must be sworn. Competence involves beatlsue of
mental capacity and whether the witness understands the responsibilighred in
giving testimony.

X Some witnesses may not be compellable (forced to provide evidensaglly for public
policy reasons. For example, a wife may not be compelled to testify adminst
husband; or a solicitor may not be compelled to disclose privilegedniation.

Credibility and Impeachment

X  Credibility and reliability are key to persuading a Judge or a Tribunalasittop. A
withess must be credible for a trier of fact to conclude that his/her evidenoeiable.
dZ]e]s 3 ipP AZ E }E o0 8 +3Ju}vC ]* PIA VWXIEGEWWECU A]3v «
be attacked unless questions of character or truthfulness arise.

X &}E VvV A% ES3S AJSv «eU & ] ]0]8C ]J* 0A Ce Jw]eepn X v A% ES[*
reviewed before he or she is allowed to give opinions on techoicatientific
guestions.

Cross-examination and questioning evidence
X Administrative Tribunaldv §Z E}®&S$Z S v §} A EC }v Ev tus N E}ee
/£ u]v §]}v Xexarihptien occurs when a party is asked by other participants to

clarify, to ensure that all assumptions are clearly stated or to challengeuidence
and/or attempt to discredit it.

X Every witness giving evidence has to be available for questioning for thegplingeto
be fair and for the evidence to be properly tested.
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X Having the participants test the evidence of other parties assists theal in
determining what evidence is relevant and what weight it should be giva.Tribunal
may also benefit from the expertise available in certain governmepadeents when
they (as parties) test the evidence of others.

X ltisthe Tribunale i} 38} vepE -H®Xaminaldh i polite, respectful and does not
detract from Tribunal proceedings. The Chairperson can control the toneestigning
while ensuring that the evidence put forward is thoroughly tested.

x Questioning of party in a hearing generally follows théde ESC[* % E + vS S]}v §} §Z
BoardX ¢ }v §Z %o ES] [ M u]ee]}vantbptEdentatidns atthe EJvP
hearing other parties, Tribunal staff, legal counsel, consultants, and Board memb
may question the partiesn other administrative proceedings (south of 60) Board legal
counsel usually cross-examines witnesses to ensure that the eviderestad. .t

x Order of questioning at a hearing generally is:

Applicant
Other parties or intervenors

Tribunal Staff and consultants
Tribunal legal counsel

Figurel2: The order of questioning at a hearing

Undertakings (promises to provide additional information)

x Undertakings are promises made by parties to provide additional infoomath an
issue in a hearingA response to an undertaking can:
0 Be provided during the hearing or after threperson public hearing but not
(8 & SZ % E} JvP[e }v ope]}v }@&Eadd o} }( $Z E }
0 Save time and allow the hearing to proceed to other matters.

x A party may give an undertaking to provide a document, answer a question angeod
additional evidence. Undertakings given to the Tribunal shouldreeige and should
fully describe the information to be provided. They are given a nuripethe clerk or
the Chair), are recorded on an undertaking list and are recorded in the transcript.

x If the information is to be provided after the hearing, the undertaking showdhlide a
deadline by which it will be provided since the hearing record remains apgéhall
undertakings are received. Tribunal staff or counsel will follow uprmeriakings if
required.

Expert Witness

X In Court, only a properly qualified expert can offer opinion evidencmatters which
are not commonplace or part of general knowledge.
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X Rules related to the admission of expert opinion tend to be lobséore Tribunals
versus Courts. It is important to ensure that the expert evidence is redjaine that it
will contribute to decision-making before admitting it.
X Tribunal members should determine the actual expertise of a withess baftmwing
opinion evidence (based on education, experience, writing, teaching etc.). An expert
*Z}uo Vv}S§ 00}A 8} }(( & }%]v]}v Al v Gusd( }( 8Z A% ES[-
expertise.
X The A% E&S[s uSC ]e STriBubalX-d]2S $F % ES[* S *S]Ju}vC *Z}po §Z
product of their independent judgment. An opposing party may raise @arscthat an
expert is unable to be impartial. The question is whether the expert wouldtlyere
same evidence if she or he had been retained by the other p¥vhyjité Burgess Langille
Inman v. Abbott and Haliburton G015 SCC 23)
X Ensure that expert expertise is required and tested.

Traditional Knowledge

X Traditional knowledge can also be expert evidence. Because it is galgn im the past
it was often downplayed or given little weight due to concerns aboutligbility
(hearsay).

x Courts have since held that it is a special case. For example, The Supreme Court of
Canada in th®elgamuukw « }A EEpupo $Z S&E] o iptAdifienal J*]}v «]v
knowledge had not been given appropriate weight.

x In a series of cases, the Supreme Court of Canada has developed a senditive a
practical approach to the admission and use of traditional knowledge. Sbthe same
issues relevant to expert evidence need to be addressed in the contéaditional
knowledge evidence (reliability, expertise etc.)

x The MVRMA requires consideration of traditional knowledge when availabl
When receiving traditional knowledge evidence, a Tribunal shoahsider whether:

1. the evidence is relevant
2. the evidence will benefit or assist tHaibunal
3. admitting the evidence will result in any prejudice

How to gt evidence on the record
It is vital for Tribunal staff and legal counsel to have a thorough grageavidence on the
record as the proceeding progressésD v P]JvPr SZE _ ] eeférg atactive and
important process in all proceedings.

Certain kinds of questions are best addressed by written evidence or argumieaiteas others
require oral evidence. For example, elders should be heard in theiravguage in an

appropriate setting. In a single large proceeding like an environmental asses§rd® d C %
water licence hearing, there may be steps in the process where either onaltten evidence is
best suited to assisting the Tribunal. Different approaches can be useffesiedt stages in the
same proceeding. Some proceedings, like land use permitting, are mostafiteilucted in

written form.

Some mechanisms which a Tribunal can use to ensure that the evidence neesdditegedre:
x Information Requests
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x Technical Sessions
X Issue subpoenas for documents or to ensure the attendance of importanesgas
where a Tribunal has the authority to do so

There are also other ways for a Tribunal to get the

information it needs for a decision, like site visits. Uz sl o5 (]

The Tribunal ¢ « Barfd legal counsel must help the Tribunal [E=ahE RIRERURIUE

to make sure it has all the information it needs to make its to make sure it has all
decision.In the initial (completeness) review of an
application, staff and legal counsel should identify shortfalls
the material filed in relation to the statutory and regulatory
E <p]E u v3eX &}E &£ u%o0 U v v % decision. Ele
Assessment Report (DAR) is reviewed for completeness by

comparison to the Terms of Reference issued by the MVEIRB.

Any deficiencies at this stage must be addressed.

the information it

needs to make its

As the proceeding goes on, the Tribunal must continue to determine if, indiattitory
requirements have been met via a process which results in ongoing assgssihthe evidence.
If evidence is missing or the Tribunal wants more on a certain issue, it slagelthe steps
necessary to get it.

Distribution of evidence to the parties
As indicated, Tribunals must be fair. This means that the evidence, in vendtem received by
the Tribunal, must be managed by Tribunal staff to meet the
requirements of fairness. As suahdistribution system may be

needed to notify the parties to the proceeding when new Distribution of the
evidence is filedThere are various ways to accomplish this: evidence to the
X W ESE] e+ vAre EA _$Z Al v gv ] parties must be E
Tribunal can distribute it or it can maintain an electroni timely, as late
registry where parties are notified and can access new

arriving evidence

information :
o . . . poses fairness
Distribution must be timely, as late arriving evidence poses

fairness problems and some Boards have specific policies or rules
of procedure regarding late submissions.

Electronic registries and online response systems

Management of information received by a Tribunal is a critical part of duéstbn-making
processMany Tribunals now have Electronic Registries (band width permitting) whiphde
distribute the information to the parties in a timely way.

Managing privileged or confidential evidence or information

Given flexible evidence rules for Tribunals, the most common probéewhich come up relate

to privileged or confidential information.Privileged information is information which includes

legal advice, draft reports used to prepare for proceedings, witness prepanataterials, and
}UVve o[ }uu vSe }v /V(}EU S]}v Z <p ¢S ~/ZeeU SCE ve E]%S-
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Solicitor-client privileged information must be kept confidential to protee slanctity of the
relationship between legal counsel and their clients. This is a typeotéction which the Courts
are careful to ensure. If an attempt is made to file evidence to which a clagwlioftor-client
privilege is made, a Tribunal should seek the advice of its owndegastel.

An important distinction regarding confidential information is that it can bepsanaed,
whereas privileged information cannofypes of confidential information include information
protected by privacy legislation, business and trade secrets, or culturataditonal
knowledge, among other€onfidential information can be important to a Tribufal ]e1}v
v uC v}s E }v }SZ E % ES] [ ]vS & ¢S ]Jv §Z % E} JvP

ATribunal may have to file and hold the confidential evidence urndafidential cover and keep
it off the record to protect it. Some ways to manage confidential information in a procged
include:

x Receiving it under confidential cover and only sharing it with
affected parties after counsel for those parties give an
undertaking not to disclose the details

x Only making the information available to parties that sign a
confidentiality agreementor

x Refusing to accept the evidence

Courts have dealt with these confidentiality issues and have set out the follgyiest for what
constitutes confidential information:

Information must originate in a confidence that it will not be disclosed
Confidentiality must be essential to the relationship between thetips to the
confidence or in the public interest

x Damage done by release of the information must be significant

Concerns about confidential information commonly arise when:

X Aparty wants to file it but wants it protected from disclosure
X The Tribunal or a party tries to secure this information and access isdibacause it is
" iv(] vs] o_

Several steps are important when working with confidential information

Make sure all the
parties to the
proceeding are
notified and can

Make sure by testing
the nature and
handling of the

information that it is

actually confidential

If it is confidential,

explore the ways in comment before

making a
determination on
how to handle the

information

which it can be
managed to protect it

Figurel3: Steps to take when working with confidential information
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MVEIRB dealt with such circumstances in the handling of both TK and archaeolégiioation

in relation toDrybones BayOnly the Review Board, the developer and the Yellowknives Dene
First Nation needed to see the information (all parties agreed). Theniafiion was received
under confidential cover, was reviewed by the developer and was held &epiaom the portion
of the record which could be accessed by the public.

Some of the information submitted to the Tribunal during its proceedings nayde the
personal information of individuals, such as the name, address or tefephomber of an
intervener in the proceedings. The Tribunal should take steps to preverdiitlosure of such
personal information that is on the record, particularly if the Tribuates the material onto an
online registry which would make it even more easily accessible.

A Tribunal must be diligent in ensuring that it has all the information necessarytake a
decision.The mere fact that privilege is claimed or that information is said to b&dsntial
should not deter a Tribunal from satisfying itself of the status of thermétion, or making
arrangements to see it while protecting legitimate interests in relation to thdence.

Closing the record
At some point in a proceeding a Tribunal must $a& [A Z & nemd, AAZ] Z pep ooC
happens after a hearing when undertakings and transcripts have been filed. At thatthe
Tribunal must make its decision on the relevant evidence on tberceand the record is closed.
It is a breach of the rules of fairness or, a legal efrar make a decision on irrelevant evidence
or on evidence which does not form part of the record.

WORKING WITH THE EVIDENCE

Howa Tribunal A o § « §Z A] v ~ « §Z A @@kps@Endigg$ of$act requires
using a clear process to organize and evaluate evidence and make a sézge choices which
must be made by the adjudicators acting alone and as a B@éocking with the evidence is
mainly the Tribunale E *%o}ve] ]0]SC e« %uiddainSel as@equiredl(

What is a fact?
ATribunall }@E& ~3 E] isoftg preséhded with
different pointsof viewby the partiesto a proceeding. A Tribunal must sift
These views are all based informationor evidence filed
during the proceedingA Tribunal[ Rulesof Procedure may

address the processf determining what a” ( $s. assertions and make

“(Iv lvPe }(C (S

through the various

For examplein recent hearings, Boards the Mackenzie

Valley hado address concerns about caribou populations

and the effectof developmenton those populations. The Boards were presented with different
evidence from different parties about how serious the situafiomelationto caribou really was.
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In orderto decide what mitigation was appropriate the Boards have toadiecideon the factsin
relationto the riskto caribou. This has meant reviewing the sometimes conflictifdeeceon
caribou and deciding for purpose$their decisions what the facts are about carib@n that
factual basis the Boards can then make recommendations about mitigation.

The party must convince the Triburadlthat fact. Rules often say that a party that interids
assertor prove a fact bears the evidentiary burdehdoingso. A Tribunal must sift through the
various assertions and make(]v ]weffact._This involves a revieof the evidence and a
reasoning process including consideratafn

X the reliabilityof the evidence,

x the credibilityof the source etc.
In the end, the Tribunal decides what fadtsvill base its decisioan. This kindf exerciséds
necessary for all important facis issuein a proceeding. Making findingd factis oneof the
Tribunal[ most important functions and mustbe approached systematically.

How information becomes a fact in a proceeding
How information becomes a fact in a proceeding:

{The parties bring information forward before the Tribunah writing or
orally, in a public hearing

{Information becomes evidence when it is admitted as eviderimethe
Tribunal, either at a hearing or on the record

{Evidence becomes fact when the Tribunal makes a finding of fiamrh
the evidence admitted

Figurel4: How information becomes fact in a proceeding

Tribunals often get more information than they want or need, so they neeatktermine what
information is the most importantCourts use the concepts of relevance and weight to guide
them in such exercisesnformation is relevant if it helps you to answer a question Wwimst
be addressed in a decision. Evidence given weight by a decision-makeaplg more important
evidence than the rest of the record.

The best way to address fact finding is to be systematic and clear infidiegtihe elements of a
required decision. For exampléhe Review Board must satisfy the requirements of
s 117(2) of the MVRMA in an EA
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(2) Every environmental assessment and environmental impact revieywropasal for a
development shall include a consideratior(afthe impact of the development on the
VA]E}vu v3Y

Using evidence to determine the facts
The Tribunal decides if evidence is admissible and relevantelfrdimed admissible and
relevant, the Tribunal then gives weight to the evidence.
In other words, key things to consider when determining the facts include

{The Board must determine if {If the information is {If the Board has determined

it has confidence in the determined to be true, the the information to be true

information or evidence that Board must then consider and relevant, it must then

has been presented to the whether it is relevantti.e. consider the weight

Board. does it have a bearing upon (importance) of the
or is it connected with the Jv(}E&u 8]}vX Zt |1PZS[ & ( E-
matter at hand? to the importance,

consequence or effective
influence of the information
on the matter at hand.

Determining admissibility

Questions to ask when deciding upon the admission of evidence

In an article titled’Evidence Before Administrative Agencidames L. H. Sprague sets out
guestions to ask when deciding whether or not to admit evidence:

Isthis evidence capablef creating a factual basis for the decision

and, if so, how far caiit logicallybe takento do so?

If it is capableof creating the necessary factual basegthere some
other reason whyt shouldbe rejected? Will its receipt leaid some
greater social harm than the good liketybe accomplishedy

accepting it?

Assuming that the evidence meets the first two concermthere
anything about the way the evideni®comingto you which
threatens the fairnessr the smooth operatiorof your hearing? And
if so,is this threatof sufficient importancein lightof your mandate,
to warrant its exclusion?

Figurel5: Questions to ask when deciding upon the admission of evidence
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Determining relevance

Evidenceis relevantif it will help the Tribunal make a determinationf fact. In a Court,
admissible evidence mubtk both relevant and materialt must make a difference® a factin
issue.The concepbf relevanceis a key principlein helping the Tribunal decide whas
important. Thereis no strict legal test for relevancei is largely a matterof common senselt is
important that the Tribunal knows what mube proved when assessiifgt will acceptor to
reject any piecef evidence.

The Tribunal should ask:
x Does the information logically hetp prove something thais an issue?
X Ifso,itis*% E} GFA*S v ]JteProve[a %o }]v &md relevant?

For exampleif an engineer presenting evidence about water quality released fagpnoposed
mine testifies thathe has successfully operated a dozen underground coal nindeva Scotia,
that may notbe relevantif the applicanis applying for a water license fan open pit gold mine
in the NWTIn addition,if the issuds the qualityof effluentto be released from the gold mine,
the evidenceof the v P]v &Ederiencds not relevantby itselfasit does not help the Tribunal
to address water quality effects from the NWT gold mine.

Inadmissibility and the exclusion of evidence

When evidencés relevant and helpfulite general rulds that it is admissible, unless theisa
reasonto exclude it. Reasons for exclusion may include:

Privacy concernsr proprietary information

Inflammatory/prejudicial information

Evidencas not relevant

Evidences inherently unreliable (i.e., hearsay)

It is not evidence (i.eit is argument),or

There are fairness concerns (e.g., surposkte evidence)

X X X X X

The authority responsible for determining what the facts are (calldte * § ®&f (E S mekes
the ruling on the admissibilityof evidence.In a Tribunal proceeding, the trief fact maybe
either the Tribunal (if a consensus decisismtended)or a Memberif consensus canndite
reached; most informatiolr evidencdas admissible unless theiigan objection and a rulings
required. The most common evidentiary issue addressegmany Northern Tribunalss the
handlingof confidential information (e.g. Traditional Knowledge).

Tribunalu u Ep4grsonal knowledger expertise

Some Tribunals appoint their members specifically becatifieeir personal knowledger
experiene. A Tribunal member with personal knowledge, trainirgg expertise can usé to
evaluateor better understand the evidence. However, this backgrouadexperience cannot
be usedas evidenceor to replace evidence.

The knowledge and experience of a Board member assists him/her to makel¢leesion. It is
not a substitute for the evidence in the proceeding. A Tribunal member naustteful in such

circumstances not to have a closed mind and thus be biased.

NWT Board ForunAdministrative Law Reference Guide 67



PART 2 / Chapter 5: Gathering and Working with the Evidence

Weighing the evidence

Something may be relevant but still not of much use in making a

decision. For example, an undated, unsigned letter that is submitte
in evidence may be right on point and may therefore be relevant, b
because there is no way to know how truthful it is, it should be give
comparatively little weight. Evidence that is more important to a describes the
decision should be given more weight.

The weight of an

item of evidence

importance that

The weight of an item of evidence describes the importance thatis IS to be attached
be attached to it. In weighing evidence, the trier of fact should to it.
consider credibility, reliability and the strength of the inference it

gives rise to. Each member of a Tribunal should undertake such an

analysis on his/her own.

Weighing the Evidence: A CSI (Crime Scene Investigation) Example

X Evidence of a fingerprint found at the scene of a crime is better circurtistavidence
that the accused was at the scene than proof that a common type of carpet fibre
consistent with the carpets in the home of the accused was found at threesce

X The inference from fingerprint to presence at the scene of the crime is strahgerthe
inference from common fibre to presence.

x Hence, a trier of fact will give moreA J[PZ5_ 8§} §Z (]JvP E% E]vs A]
have more probative value (e.g., helps to prove the case).

Five factors are traditionally used to weigh evidence:

1. Internal consistencyt does the evidence or story contradict itself? Are there internal
inconsistencies?

2. External consistencydo external facts contradict the evidence?

3. Inherent probabilityt is the evidence reasonable and or logical? Are any conclusions
reached reasonable or logical?

4. Biastdid the source of the evidence indicate any bias or predisposition thatdtead
the Board to question their objectivity?

5. u V}IE ~]EE o A v3 A]3Z}us §Z A tAdlaredete Diastdlidestie v o
way that the witness presents the evidence lead to concerns about truthéaloe
credibility?

Irrelevant information or weightless evidence

Because of the wide latitude Tribunals have in accepting evidencefieis difficult to limit
testimony to that which is truly relevaniParties often use a public hearing to discuss their own
grievances which may have little or nothing to do with the matters before the falbEven
though the Tribunal is sitting for a specific purpose, it may be reluctaatiteomeone offYet, if
the Tribunal allows anybody to say anything, it clutters up the record andielay the process

Cluttering up the record might cause problems when the Tribunal is wriirdgtision because
it must discuss why certain evidence was not considered and what itl ngtien to make that
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decision.This added volume of testimony increases the chances of missing something, which
might lead to an otherwise unnecessary judicial revieWhen the testimony is clearly no longer
relevant, the Chair should cut it off and make a clear ruling, on the recotd,valsy more
testimony on the point is denied:o make sure that you are not cutting off someone who is
finally getting to the point, the wise Tribunal should gently interject askithe witness to

explain the relevance of what he/she is sayinkeeping in mind cultural sensitivity and various
approaches for sharing information (e.g., Traditional Knowledge shared through stamgtell

CONCLUSION

Managing the record to ensure that the evidence required by the Tribisralailable is of
central importance to the success of a Tribupal ] »-aking process. It is an active process
which requires the attention of Tribunal members, staff and cmin

Tribunals have a variety or mechanisms available to them to ensurehbgpiget the information
they need Organizing and analyzing the evidence is best framed around the actual ¢teafen
the decision which must be made.

The key is to manage the record on the basis of an early understanding abijhespd
development and knowledge of the requirements of the statute and hdbduties.
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Chapter 6:Making a
Decision

ABoard[s %o E]Ju EC E *%}ve] ]0]SC ] 8§} u |l &E }uuswuesdidithin v
their mandate. It is important that the Board have enough informatida make a decision, and
when constrained by incomplete information, use means to find the informatiérBoard must

be able to identify and evaluate the important information and make a decision that is seen to
be reasoned, fair and defensible.

By reading this Chapter, you will be able to:

9 Describe and use the process for effective Tribunal decision-making

9 Use tools for simplifying the decision-making process

9 Understand your role in the Tribunal decision-making process, both aslavidual and
as a member of the collective Board

Chapter Breakdown:
Section 6.1: The Process of Decision-Making
Section 6.2: Conclusion
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DECISION-MAKING PROCESSJEDR
MANAGEMENT BOARDS

Quite simply, the primary role of@omanagement Board is to make decisions. These are either
final decisions, or recommendations to a particular Minister or finaisien-maker who makes

the final decision. The issues that come befo@emanagement Board may be quite complex
and have significant implications for the parties involved (loss of time emquerceived or real
ecological impacts, etc.).

The most effective way to address complex issues is to address theatapwise (checklist)
manner.Setting up a framework on which to base the decision helps to ensure @ilbhspects
of the issue have been considered and all relevant information has been put befoeesBoard
This approach does not need to be limited to large issues that are subject &riaderhe
approach is equally applicable to all issues requiring a Tribunalatecis

Identify and resolve
conflicting evidence

Identify the relevant

Clarify the Issues evidence

Clarify how the Tribung
has treated submissio
or arguments

Make findings on the
facts

Make the decision and
clarify the reasons

Figurel6: The decision-making process

Clarify the issues

This is an important first step which is critical to the rest of the preckss important that the

Board members clearly understand the decision that they are requiredaioe. Some decisions

may require a number of smaller issues to be resolved befordéuhdamental issue at hand can

be addressed. For example the issuance of a water licence cannot take efape dertain

preliminary matters are addressed such §Z %o %0] vS[e ]0]SC S} (uv o} pE&E
reclamation.

The Executive Director, with the help of staff and counsel, can play a key id&ntifying and
defining key issues for Board consideration.
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Key things to consider when trying to clarify the issue:

X Mandate: Does the decision to be made fall exclusively within the Bpardi v §
(geographically or subject matter)?
x Component issuesSome decisions may require a number of smaller issues to be
resolved before the fundamental issue at hand can be addressede Bhasller issues
E }I(SVE(EE S} * ™ }lu%lv v Jeep o X

|dentify the relevant evidence

As a condition of procedural fairness, parties are required to submit theiepg@and
arguments in advance of a decision. This allows the Board membdfsraacounsel to review
the material in advance and to prepare the questions they will ask guhie hearing. Such
preparation will helgo test the value of the evidence presented. Most of a BdardS]u v
effort will be devoted to establishing the validity of disputed eviden

(See Chapter & Gathering and Working with Evidence for more information).

Identify and resolve disputes
It is common for parties to have differing views and positions oissume before a Board
Differing views, values and opinions are a fact of life that the Boards auldress as a part of
their mandate. When this occurs, it is the role of the Board to make a decisitiredssue.

The challenge for Board members is to reach an agreement (preferably a cossenghe
relevance and weight of the evidence and facts presented and address poyedisn a
systematic and objective manner.

x Disputes between Partiedt is important to focus on the facts and avoid judgment of
8Z %o ESC[* %}]3]}v }Erol Board ¥ewpersshpuld seek to establish
the facts.

x Differences of opinions amongst Board membe#s full range of views, positions, and
values can also be expected within a Board membership that includesdimaiifrom
diverse backgrounds.

ItisimpoES v8 8} (} pe }v 8Z ( 3+ v A}] ip Pu vs }( eXu E+[ %}]5]}v }E A

Make findings on the facts

As described in Chapter 5, the Tribunal decides if evidence is admasibielevant. If
determined admissible and relevant, the Tribunal then gives weilttie evidence.

(See Chapter § Gathering and Working with Evidence for more information).
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Dealing with competing facts

Through logical reasoning the Tribunal must decide which version dathe it accepts. When
dealing with competing facts, a Tribunal must look at the evidence and evaluate:

credibility/reliability
expertise
corroboration
weight

X X X X

Burden of proof and balance of probability

Any party attempting to prove a fact will bear the burden of proving that fadthe Tribunal
should focus on the question of which party has the onus to prove the fatieicontext of a
proceeding. Tribunal members must assess the evidence and dethi@edfis enough proof to
prove the fact on a balance of probabilities (more likely than not). The onpioof may be set
by statute or regulation or it may simply involve two parties contesting a fact.

For example, in an environmental assessment, if a developer and an ikerdsagree about

the significance of the impact of certain proposed actions, both parties mustufifecient

evidence to try to convince the MVEIRB of their respective points of liesuch a circumstance

a Tribunal must weigh the evidence and make an informed decisiathis way, Tribunal
]*1}ve & ~ Al v E]A vX_

Clarify how the Tribunal has treated submissions or arguments
% ESC[e EPupu vse (JE }E P Jved % ES] po EA ]ePjved}luo o E](]
the facts. This can be done, for example, through careful questioning gfattig and by analysis
performed by the Board staff participating in the hearing process.

After the Board determines the facts based on the evidence, the Board mustieotise facts in
relation to the following three components, called fact testing framework:

1. Legal Interpretation

The Tribunal, having determined what the facts are, must now return to tiestipn it asked at

the outset:What must be proven to meet the requirements of the Tribunad u v § U
legislation, and regulations?
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The Tribuna]« u v §urisdiction) must be clear in the Triburfal u u @E-+[ ufla -
Tribunal is set up to review wildlife management issues, it wouldaappropriate for it to
decide a case purely on the basis of socio-economic impacts. For examglabifigal is only
responsible for fish habitat, it would be outside of its jurisdiction toide that a project that
would wipe out the spawning grounds of a population of fish is acceptable betag peoject
offers significant socio-economic benefits. The Triblimal 5 (itdfirsreview of the matter,
should identify shortfalls or discrepancies between the material filatithe statutory and
regulatory requirements. It is then up to the Tribunal to determindéddse requirements have
been met by assessing the evidence submitted.

In its review of the relevant legislation and regulations, the Trabunust identify the issues to
be resolved and any statutory requirements that relate to an issueufiabCounsel should
assist the Tribunal with this review and explain how the rules of intéaio apply to the
legislation or regulations.

2. Policy

Policy may be applied to the facts determined in a hearing process. Howawess the
Tribunall* v O]JVP 3 3us8 *% ](] 00C o00}Ae ]3 3} od3&ToiheZal v % % 0C ]3+ }A
upesS vis u | Jel}ve o u%}Vv %}0] ]+ 3Z 3 IXSEN}oF GZ Wo®BJS v ( &
mean political consideration; a Tribunal should not to give way to politicalvemtn reaching its

]J*]1}vX "W}lo] CU_ ]vribidnal gecsiof-making, is more about the way a Tribunal
exercises its discretion.

3. Logical Reasoning

One way to make a decision is through a purposeful selection from among a setrodtes in

light of a given objective. It is difficult to describe in a few wordlw ko apply logical reasoning

to a set of facts in order to make a decision; using a system such as an issues naataixeof

issues analysis may help. Logical thinking can apply the process ofigbmior deductive

thinking. Using an "if'—8Z v— % % &} Z Vv Z 0% S8} ] vsS](C SZ "o}P] o 08§ Ev

Avoiding Traps in the Reasoning Process

Tribunal decision-makers are often selected because of their experierspeoial
knowledge. A person with a certain background related to the subject under discuss
will understandably bring that background to bear on a matter. If the decision-nisiker
v}S }% v 8} 8Z A] v U 8Z]s Ju%o0] [Pl €S Japv]veP X 7§
someone who has participated in decisions on similar facts and reached the same
conclusion each time, may have a predisposition to make the same decision again.
Tribunals must recognize these potential pitfalls and work toward reasoning olglctiv
as much as possible.
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Make the decision and set out the reasons

The Board then comds a decisioron the issue using the criterige just discussed. Each
Tribunal member must:
x Evidence:Review the evidence and be able to explain why they think that thierge
is important.
X Legislation Consider the relevant legislation and determine the scope and lirhitseir
]J*]}vru IJvP uSZ}E]SCX
x Policy. Apply relevant policies in considering the evidence once legislegiyuirements
are met.

Making the decision as a Board member

Each member has an obligation to make an independent assessment of thafatthe
application of the law before making a decisi@nly the Board members who participated in

the hearing may participate in making the decisioBoard decisions must be made by a quorum
of the Board members (minimum number of members needed to makemide).

Making the decision as a Board collectively

The development of a consensus Board decision should be undertakeaftarlgach member
has indicated her or his position. A consensus decision is desirable tnetgquired. A decision
can be made by a majority of the members. In the event of a tie the Board chairateatov
break the tie.

Quorum and Tribunal decisions
The issue of a Tribunpt }u% 0] v A]3Z «<u}Epu Eo rgidt@d to tiveSrulg thato o

NZ AZ} Z Ee Uupe¥u}lEPXi_Je 3Z ~Yu]v]upu vpu E }( }oo S]A AZ} upes

% @E » v8 (}JE 8Z £ E ]+ }( u3Z}E]SC AZ] 2 Z « } @XPIA y}&pdiz
requirements must be strictly adhered to by a Tribunal in order to make a datigion.

Quorum requirements may also apply to the conduct of general TribunatdsssiWith certain
representative andComanagement Tribunals, quorum may also require that members
nominated by certain groups must make up quorum for a decision to be made. Adlfilbu
actions can only be done with certain members, or with a minimum of membaérs are

N %0 % }]vS v §Z viu]v S]}v_ }( %o ES] MO E PE}IU% }E PE}IU% X

Case law in Canada has also held that following quorum requirements igiakf® Tribunalgo
make valid decisions. The issue was discussed at length by the Federal CopeaifitiBM
Canada v Deputy Minister of National Reveringhe IBM case, the Court found that, although
there was no direct authori€¢ }v $Z «p}Epu Pouttsbavesconsistently insisted on the
necessity for a decision-making authority to strictly comply with quorum requingsnat all

Slu <X _

Working together to achieve consensus
Once Tribunal members are reattybegin thesearch for consensus, there are tools that can
simplify decision-making.
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DECISION-MAKING TOOLBOX

List the issues and the

%o $1 o[ %}-1811v Organize and summarize t
issue i ! ;
Identify what needs to be evidence received that

{A summary spreadsheet proven and by which party Sl - 0 each issue
can be used for this

Determine which evidence Discuss and develop an Look at the purpose of the
disputed versus agreed upda outline of the decision to evidence and ask what it is
or undisputed assist the drafters intended to prove

Make findings of fact based

on the evidence . .
Discuss reasons to include

{Undisputed or unconteste@ill APPly the legisiation to the Il 0 tision in relation to
evidence assists the facts, as necessary each issue
decision-maker

Tribunal can shorten the decision making and the written reasondatio® to some findings
of fact by stating:

{dZ % ES] « PE YSZ E (}E& Y
{dZ A] v }(YXXA ¢ uv ]*%pus U 3§32 & (}JE Y
{dZ A] v }v 8Z]e ]Jeey 00 %}]vEe S3FZAE (WE RBZo dEv

What happens when you cannot agreédlinority Reports

On the rare occasion, if members cannot agree, then the decision will be matie myafority of
members that do agree. A dissenting member has the right to set out his/aesvn the
Board[+ (]v o (& Sach@rEunstances the Executive Director and Board counsel should
assist in making appropriate arrangements to assist the dissenting members.

Importance of providing reass

In many cases, Boards are required by law to provide reasons for their decisiegardless, the
Courts generally expect Tribunals to provide reasons for their decistoogiding sound reasons
demonstrates that the Board has seriously considered the issue andlmatetito the
transparency and fairness of the decision-making process.

The next step is to determine whether or not the evidence presented aupp fact and, if it
does, how those facts relate to the issue at hand. When determinindaitis, the Boardnust
consider a number of factors.
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CONCLUSION

Oneofa Tribundle u}*3 Ju%}ES vS (uv 3]}ve J» 8} A op 8 32 A] v (}E& 18
findings of factThe Tribunal then uses these facts to make its decision. The rutegdehce are

quite technical but the Tribunal does not have to comply with all of them.dretid, the

Tribunal[ « Jel}ve upes e Jv AZ 5§18 }ve] Ee /v EZ § e3veA] v

the Tribunal% E} *+ uUpe3$ N AL v E]A vX
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Chapter 7:Writing a Good
Decision

Once the evidence has been evaluated and a fair decision has been made, it is the responsibility
of the Tribunal to develop a strong written decision with the support of its staff and legal
counsel.lt is expected more and more by the Courts that reasons be provided along with the
decision. A strong written decision can therefore reduce the risk of judicial review.

By reading this Chapter, you will be able to:

Identify the components of and general process for writing a good decision
Understand the role of the Tribunal staff and legal counsel in supmpda@tision writing
Recognize some of the best practices for decision writing

Know the points of agreement between Tribunal members in drafting dwstbn
Prepare decisions that reduce the ridijudicial review

© © © © ©

Chapter Breakdown:

Section 7.1: Writing a Good Decision

Section 7.2Assistance of Tribunal Staff and Counsel
Section 7.3: When to Write the Decision

Section 7.4: Agreement on the Draft Written Decision

Section 7.5: Conclusion
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WRITING A GOOD DECISION

A written decision is the voice of the Tribunal in written format.

Even if not mandatory, it is expected more and more by the Courts that written reagsons b
provided.If the Tribunal has related the fadis the requirementof legislaton in making its
decision, then the reasons should explain this procgagTribunal should explain any
procedural rulings that were made during the hearing.

Towrite a good decision, the Tribunal should:

follow an outline or templateor use a frameworko build the decisioron

use plain language and write clearly

ensure the decisiors logical and defensible

provide helpful feedbacto the drafter(s)on draft decisions, and

write decisions that show that the process was open and fairtaatthe positions of
the parties were considered

X X X X

The Tribunal shoulde systematidn writing a decision. The establishmesfta decision-making
template may support the process. The summadgésvidence and issues mhg usedto helpto
structure the decision. Thayay have been developed and used during the evidence-gatterin
phaseof the proceeding.

Tribunals should ndbe paranoid about the potential for judicial review bir,writing decisions,
Tribunals wouldlo wellto remember what the Judge Strayefrithe Federal Courdf Appeal

called * § Zardinal rule for administrative P v ] <ExXpain yourself. Good Agency Decisions:
AU:p P W E-+% bgHAn. B.L. Strayer. This article focuseshe importanceof written
reasons from the perspectivaf a reviewing Courtludge Strayer points out thitis important
that the Tribunal explain itse#fo that the Court may understand whatdecided and why.

ASSISTANCE OF TRIBUNAL S\MBEOUNSEL

Tribunal staff are theréo assist the Tribunah the decision-making procesStaffor counsel can
assistin drafting reasons for decisions, howevitiis important that the reasons be those of the
Tribunal, not of the staff and counsebtaff and counsel can communicate the reasons and
decisionsof the Tribunato the parties, governments and their departments, the industry
involved, the Courts, the media amal the general public.

A written decisioris the voiceof the Tribunain written format. The decision should provide

enough detaibo that the affected parties can understand the reasons underpinning tloesia
and can properly assess their rightsjudicial reviewor appeal.
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WHEN TO WRITE THE DECISION

Tribunal should write its decisi@s soonas possible after the hearindpecause:

1. Both the parties and the public are entitl¢éol know the hearing resulas soonas
possible. Thigs because the decision may affect rights, investments and publicypo

2. A decisioris easierto write the sooneiit is drafted after the evidence and argument
have been heard. Memory fades and, although the transcript beayseful, the
drafters will save timéf they start writing sooner.fe later they start, the more time
they will needto review the evidence.

A long delay between the hearing and the reasons, without explanagigpeciallyf it is not
causedby the parties, may leatb judicial intervention For examplea Court might find that the
delay wasan abuseof discretion and might quash the decisi@ome legislation gives directions
on the timingof releaseof reasons. Failurte comply does notf itself, invalidate the reasons.
However, delays not seen favourablpy the Courts.

AGREEMENT ON THE DRAFT WRITTEN DECISION

At the end of the drafting process, the Tribunal members must agree on thewdgcision and
in reviewing drafts should:

Know the reasons for the decision

N}$ JA EoC &]8] o }( 8Z E (3 EfpudcEa®hvP *3Co U PE uu E }
Focus on the decision and the reasons for it

Provide the drafter with objective feedback

X X X X

CONCLUSION

The Tribunal and the individual Tribunal Members are the toéfact. Consensusf membersin
making a decision maye sought with thatn mind.A Tribunal[ vreasons shoulte basedon a
systematic and comprehensive reviefithe evidenceon the record and a careful explanatiof
the Tribunal decision.
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Appendix A: Supreme
Court of Canada Case
Headnotes

The following headnotes summarize the rules of law that emerged from th@®@me Court of
Canada cases previously discussed in this Reference Guide. Note that if you ary tmrany
of these cases in informing your Tribunal decisions, you should refer to the fulljjoent
through the SCCe A  «]Httpss/scc-csc.lexum.com/scc-csc/sce-csc/en/nav_date)do

Newfoundland Telephone Co. v. Newfoundland (Board of
Commissioners of Public Utilities,

[1992] 1 SCR 623

Respondent Board, whose members are appointed by cabinet subject otlg tpualification
that they not be employed by or have an interest in a public utility, regslappellant. One
commissioner, a former consumers' advocate playing theagghointed role of champion of
consumers' rights on the Board, made several strong statements which wergedpo the
press against appellant's executive pay policies before a publicigeaeis held by the Board
into appellant's costs. When the hearing commenced, appellant objecteaiga@bmmissioner's
participation on the panel because of an apprehension of bias. The Board foatitl had no
jurisdiction to rule on its own members and decided that the panel would coatas
constituted. A number of public statements relating to the issue beforeRbard were made by
this commissioner during the hearing and before the Board releasekkdision which (by a
majority which included the commissioner at issue) disallowed some @li@mp's costs.

Held The appeal should be allowed.

The duty of fairness applies to all administrative bodies. The extehiabfuty, however,
depends on the particular tribunal's nature and function. The duty to act fimiclydes the duty
to provide procedural fairness to the parties. That simply cannot existaflaudicator is biased.
Because it is impossible to determine the precise state of mind of anliadjor who has made
an administrative board decision, an unbiased appearance is an essantipbnent of
procedural fairness. The test to ensure fairness is whether a reasonably eddiypstander
would perceive bias on the part of an adjudicator.

There is a great diversity of administrative boards. Those that are prjnaatjiidicative in their
functions will be expected to comply with the standard applicable to courtsetheist be no

reasonable apprehension of bias with regard to their decision. At the other £ttt scale are
boards with popularly elected members where the standard will be much more leniesiichn
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circumstances, a reasonable apprehension of bias occurs if a board memigadpes the
matter to such an extent that any representations to the contrary would be futile. Adiratiise
boards that deal with matters of policy will be closely comparable to thedseomposed of
elected members. For those boards, a strict application of a reasonable apiehef bias as a
test might undermine the very role which has been entrusted to them byégislature.

A member of a board which performs a pol#eymation function should not be susceptible to a
charge of bias simply because of the expression of strong opinions price teetiring. As long
as those statements do not indicate a mind so closed that any submissions would dettietjl
should not be subject to attack on the basis of bias. Statements manifesting a mirndead ak
to make submissions futile would, however, even at the investigatory stagetjtabas basis for
raising an issue of apprehended bias. Once the matter reaches the hetageya greater
degree of discretion is required of a member.

The statements at issue here, when taken together, indicated not only a rabkon
apprehension of bias but also a closed mind on the commissioner's pahnesubject. Once the
order directing the holding of the hearing was given, the Utility was entitlguorécedural
fairness. At the investigative stage, the "closed mind" test was applicablenze matters
proceeded to a hearing, a higher standard had to be applied. Procedural faitrtess stage
required the commission members to conduct themselves so that ther&ldmino reasonable
apprehension of bias.

A denial of a right to a fair hearing cannot be cured by the tribunal's subséqgeeision. A
decision of a tribunal which denied the parties a fair hearing cannot be\svoplable and
rendered valid as a result of the subsequent decision of the trib(ied.damage created by
apprehension of bias cannot be remedied. The hearing, and any subdesyden resulting from
it, must be void. The order of the Board of Commissioners of Publitddtitas accordingly void.

Nicholson v. Haldimand-Norfolk Regional Police Commissioners,
[1979] 1 SCR 311

Appellant was engaged as a constable, third class, by the Town of Caleddeiaan oral
contract providing for a twelve month probationary period. Eleven months later he was
promoted to constable second class. The municipality was (after the expiry of éieetwonth
period) incorporated into the Regional Municipality of Haldimand-Norfolk. Tegoredent Board
thereafter, but within eighteen months of his initial appointment purported tepdinse with his
services. Section 27 of Regulation 680 made uiither Police Agirovidesinter aliathat no
police officer is subject to any penalty (under that Part of the Regulationspeatter a hearing
and final disposition of a charge on appeal or after the time for appeal has exquibgect to
ES v £ %S3]}veU }v }(AZ] Z ]+ 3Z u3Z}E]I3WQ }A]83 & }E }uv Jo "8}
services of any constable with@ighteen months} ( Z]e %0 %0}]vSu vS §} SZAisiohdE _ X dzZ ]
Court granted an application to quash the decision of the Board but the Court of Aepeated
on the basis that s. 2 of the Regulations had the effect of preserving the common law right of
the Board to dispense with the services of any probationary constatiteatpleasure (and
consequently without a hearing) and took the view that the terms of sbpdi¢l not admit of
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contractual variation making the fact that appellant had been originally hired for aéwebnth
probationary period irrelevant.

Held:The appeal should be allowed.

PerLaskin C.J. and Ritchie, Spence, Dickson and EstéyelBolice A@nd regulations

thereunder form a code for police constables with an array of powerse of which are

discretionary. The respondent Board as a body created by statute, has only suets@s are

given to it by the statute or regulations. In effect a constable is the holdepabéc office

exercising, so far as his police duties are concerned, an original authorftsnoed by s. 55 of

The Police Aand is a member of a civilian force. His assimilation to a soldier as Retipetual

Trustee Cacase, [1955] A.C. 457, is for limited purposes only and cannot apply for other

purposes such as liability or otherwise to peremptory dischargRidge vBaldwin,[1964] A.C.

40, Lord Reid set out a three-fold classification of dismissal situationssdamf a servant by

his master, dismissal from an office held during pleasure, and disrfresahan office where

there must be something against a man to warrant his dismissal. The presenisaaot one

where the constable held office during pleasure, and accordingly fits more claszlyord

Z][*38Z]E o0 *+X dZ %% 00 V3 «Z}uo ]Z -AA Ev &} ® } WEICE Z ~ufEA
and given an opportunity to respond. Thereafter it would have been for the Bioareach its

decision and that decision, always premising good faith, would not hase teviewable

elsewhere. While the appellant could not claim the procedural protectidrassanstable with

U}E 8Z v JPZ3 v u}vsZ[e s EA] U Z +Z}po Z ASE EIEXS Z( ]EoC[ v}

Baker v. Canada (Minister of Citizenship and Immigration,
[1999] 2 SCR 817

The appellant, a woman with Canadian-born dependent children, was orderexttddpShe

then applied for an exemption, based on humanitarian and compassionate cortgtsrander

s. 114(2) of thémmigration Act from the requirement that an application for permanent

residence be made from outside Canada. This application was supported by letters iigdicatin

concern about the availability of medical treatment in her country of origin &edeffect of her

possible departure on her Canadian-born children. A senior immigratiorioféplied by letter

stating that there were insufficient humanitarian and compassionate reasonsatoant

processing the application in Canada. This letter contained no reasons for the deCmimsel

for the appellant, however, requested and was provided with the notes madbdy

investigating immigration officer and used by the senior officer in makgétision. The

Federal Court- Trial Division, dismissed an application for judicial review buffigettihe

(J00}AJVP < *8]}V %ouE e vS 3} X Oi~ie }( S$ZonAstWoeshdt v §Z § §Z /uu]PE
E% E +20C ]V JE%}IE § 3Z o vPu P }( v [+ ]vs BVSE]}v o } o]P §]}ve A

International Convention on the Rights of the Child, must federal immigratiorp&itigs treat

the best interests of the Canadian child as a primary consideration in ags@ssapplicant

under s. 114(2) of themmigration ActM _ dZ }uES }( %% o0 o]Ju]s ]S }ve] & S]}v 8} ¢

guestion and found that the best interests of the children did not neete given primacy in

assessing such an application. The order that the appellant be remowvedfamada, which was

u (8 E $Z Juu]PE S]}v }((] CET- J*1}VU A J( BZT %%y JooR $Z E *pos
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Held The appeal should be allowed.

Per>[, uE®ub&, Gonthier, McLachlin, Bastarache and Binnie JJ.: Section 83(1) of the
Immigration Actdoes not require the Court of Appeal to address only the certified questio
Once a question has been certified, the Court of Appeal may consider all aspt#wsappeal
lying within its jurisdiction.

The duty of procedural fairness is flexible and variable and depends apmeciation of the
context of the particular statute and the rights affected. The purpose of the partiaipaights
contained within it is to ensure that administrative decisions are made usiag and open
procedure, appropriate to the decision being made and its statutory, utgiital and social
context, with an opportunity for those affected to put forward their views and evigefully and
have them considered by the decision-maker. Several factors are releveatermining the
content of the duty of fairness: (1) the nature of the decision being made and éakswed in
making it; (2) the nature of the statutory scheme and the terms of the statute umtsio which
the body operates; (3) the importance of the decision to the individuatdividuals affected; (4)
the legitimate expectations of the person challenging the decision; (5) the chafiggscedure
made by the agency itself. This list is not exhaustive.

A duty of procedural fairness applies to humanitarian and compassionateatecisi this case,
there was no legitimate expectation affecting the content of the duty of procedaraiess.
Taking into account the other factors, although some suggest stricter requiremedés the
duty of fairness, others suggest more relaxed requirements further from theigidhodel. The
duty of fairness owed in these circumstances is more than minimal, and tiheacleand others
whose important interests are affected by the decision in a fundamental way hawst a
meaningful opportunity to present the various types of evidence ihtto their case and have
it fully and fairly considered. Nevertheless, taking all the factors into axtcthe lack of an oral
hearing or notice of such a hearing did not constitute a violation of the reqeintmf
procedural fairness. The opportunity to produce full and complete written dwmntation was
sufficient.

It is now appropriate to recognize that, in certain circumstances, including when ths€aehas
important significance for the individual, or when there is a statutory riglgtpyfeal, the duty of
procedural fairness will require a written explanation for a decision. Reasons aleaadpere
given the profound importance of this decision to those affected. Thisireguent was fulfilled

C 3Z % E}A]+]}v }( 8Z ipv]}E Juu]l]PE 38]}v }6() v@&)» v}szeU
reasons for decision. Accepting such documentation as sufficient reasons spheldrinciple
that individuals are entitled to fair procedures and open decision-makiigredzognizes that, in
the administrative context, this transparency may take place in various ways.

Procedural fairness also requires that decisions be made free from a reas@mgivhension of
bias, by an impartial decision-maker. This duty applies to all imnografficers who play a role
in the making of decisions. Because they necessarily relate to peogieen$e backgrounds,
from different cultures, races, and continents, immigration decisions dehsansitivity and
understanding by those making them. They require a recognition ofsiiyean understanding

Azl z &

of others, and an openness to difference. Statements in the immigratitm E [+ v}$ « P A §Z

impression that he may have been drawing conclusions based not on the egidefore him,
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but on the fact that the appellant was a single mother with several childreinhai been
diagnosed with a psychiatric illness. Here, a reasonable and weliretbmember of the
community would conclude that the reviewing officer had not approached this with the
impartiality appropriate to a decision made by an immigration officer. Thesbterefore give
rise to a reasonable apprehension of bias.

The concept of discretion refers to decisions where the law does not diatapecific outcome,
or where the decision-maker is given a choice of options within a stalyiorposed set of
boundaries. Administrative law has traditionally approached the reviedeofsions classified as
discretionary separately from those seen as involving the interpretationlet of law. Review of
the substantive aspects of discretionary decisions is best approached withpralgmatic and
functional framework d (]v C 5Z]e }HES][- J*1}veU % ] ooCGWHA v 3Z ]((] nos
rigid classifications between discretionary and non-discretionary decisitnmigh discretionary
decisions will generally be given considerable respect, that discretic Ipeuexercised in
accordance with the boundaries imposed in the statute, the principles of the fuéngthe
principles of administrative law, the fundamental values of Canadian societytharprinciples

of the Charter

In applying the applicable factors to determining the standard of reviewsiderable deference

should be accorded to immigration officers exercising the powers confegrédedlegislation,

given the fact-specific nature of the inquiry, its role within the statytscheme as an exception,

and the considerable discretion evidenced by the statutory language. Yet semed of a

privative clause, the explicit contemplation of judicial review by the Fed&valtt-- Trial

Division, and the individual rather than polycentric nature of the denisiso suggest that the

v E *<Z}po Vv}S§S e (E vS] 0 ¢ "% S VSWWUEE}HpE]OSV =3 WX EZ }(
review is, therefore, reasonablenesinpliciter

dZ A}E ]JvP }( 8Z o Pleo 38]}v «Z}Ae W Eo] u v3[u]vida§]}v §Z § §Z I*1h
humanitarian and compassionate manner. A reasonable exercise of the power corfgriiee

e §]}v & <p]J]E& ¢ o} S8S vS]}v §} §Z ]vS E®E]vSe ¥Y]low E}{f E]BZE-Y Vv
attention to their interests, are central humanitarian and compassionate values in @anadi

society. Indications of these values may be found in the purposes of thenAaternational

JveSEpuU v38eU v ]Jv §Z D]v]*sS E[s Pu] o]v * (}@bueb¥? Zpu v]s E] v Vv
decisions. Because the reasons for this decision did not indicate that it was madesinner

AZz] Z A« 0l]A U 83 vS]A U }E « ve]3]A 3513§Z V3 @ v« y( SZ vP& % 00 V
consider them as an important factor in making the decision, it was an unreasomadieise of

the power conferred by the legislation. In addition, the reasons for decisicdftl give

su((]1 1 vs8 AJPZS }E }ve] € 3]}v 8} 83Z Z e DIObovSP SIUEBECEY 5} 5Z %o
origin might cause her.
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Appendix B: Administrative Law Issues Matrix
Example
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DISCLAIMER

This guide has been produced for educational g
training purposes only and is not intended as a sou
of legal advice. Its contents have been developed|
address the unique interests and needs of Northe
Tribunals. The guide is not a comprehensive revi
of Administrative Law or its principles. Readers w|
specific matters or issues of concern are advised
consult legal counsel.
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